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The topic forms a part of discussion about possible fragmentation of international law. Although it is 

clear that both kinds of responsibility are oriented upon different bases and rules, there are 

important interactions between them. The development of the concept of individual criminal 

responsibility undermined traditional approach to state responsibility. There were two options as to 

the relationship between the two. According to the traditional view presented in the Nuremberg 

judgment, the criminal responsibility was a kind of substitution because of the lack of criminal 

responsibility of States. Modern approach seems to suggest rather that both forms of responsibility 

are possible in cases of certain categories of crimes. This is particularly correct in cases of the most 

serious violations of IL amounting to what used to be called international crimes of States (R.Ago, 

ILC draft 1976), and what became later violations of peremptory norms of IL (J.Crawford, ILC 

Articles 2001). 

There are clear interactions as to an identification of acts involving international responsibility of 

States and acts punishable under international criminal law (although an interpretation of numerous 

crimes against humanity and war crimes by e.g. tribunals ad hoc expresses enormous judicial 

activism). At the same time, there are equally important differences as to the evaluation of gravity of 

acts committed by States and individuals, circumstances precluding responsibility, psychological 

elements of responsibility (mens rea v. fault?). Issues of attribution of acts to States as a condition 

of responsibility should also be taken into account (including a dispute whether the State could be 

held responsible for ultra vires acts of State officials). Finally, a role of the Security Council in 

exercising State and individual responsibility should be discussed. 

Two relatively recent developments open new horizons for discussion on the main problem of our 

discussion. The definition of aggression as agreed at the review conference of Kampala in 2010 

refers to acts of aggression (committed by a State) as a precondition for a crime of aggression. A 

definition of aggression proposed elaborated in the framework of the Statute of the ICC is based 

upon another definition proposed in Resolution 3314(XXIX). Another issue is the judgment of the 
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ICJ in the Genocide Convention case (2007). The judgment established important obligations of 

States parties under the 1948 Genocide Convention, including a non-engagement in genocidal acts 

and activities, but also refraining from committing any acts amounting to a stadial form of genocide. 

The former obligation can be logically supported by customary law (including work by the ILC on 

state responsibility and the jurisprudence of the ICJ, i.a. in the Congo v. Uganda case of 2005). As 

to the latter, we share doubts with other authors as to whether this really reflects present 

international law. 

 


