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This seminar will explore strategic and legal issues related to litigation against the 
government as a tool for advancing constitutional and civil rights. The course will draw on the 
instructor’s experience litigating law reform cases on behalf of immigrants and civil rights 
plaintiffs, as well as other matters, to explore strategic use of law reform litigation. We will 
consider both legal doctrine and practical problems. Among the issues that may be included are: 
selecting and using test cases; strategic pleading; the role of amicus briefs; suits for damages 
versus injunctive relief; coalition litigation; use of public advocacy and media; the effect of 
lawsuits on policymakers and government officials; and litigation to achieve legislative change.  

The approach of the course is to consider actual cases litigated by the instructor or others 
as a means of analyzing how cases are developed, raising legal and strategic judgments that
inform impact litigation, exploring doctrinal issues and thinking creatively about contemporary 
impact litigation approaches in light of the obstacles to and the criticisms of utilizing the courts 
as a means for furthering social justice. Among the questions I hope to raise is the role of impact 
litigation in the current legal, policy and judicial climate.

The seminar will be taught in English with weekly readings of 25-30 pages.

Class 1 Introduction and overview

Law reform litigation.  Strategies and approaches; potential goals; claims and remedies. 
Focus on reform litigation against the federal government.  Contemporary critiques.

Owen Fiss, The Supreme Court 1978 Term – Foreword: Forms of Justice, 93 Harv. L. 
Rev. 1 (1979) (21 page excerpt)

Scott L. Cummings & Ingrid V. Eagly, A Critical Reflection on Law and Organizing, 48 
UCLA L.Rev. 443 (2001) (7 page excerpt)

Class 2 Remedies: injunctions and damage actions. 

Initial examination of some of the legal doctrines and impediments that arise in strategic 
litigation seeking systemic reform through actions for particular remedies.

Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics 403 U.S. 390 
(1971)  (7 page excerpt)

City of Los Angeles v. Lyons, 461 U.S. 95 (1983) (17 page excerpt)
Ashcroft v. Iqbal, 556 U.S. --, 129 S.Ct. 1937 (May 18, 2009) (8 page excerpt)

Class 3 Combining litigation and non-litigation strategies
Case Study #1: Closing the HIV+ Haitian Refugee Camp at Guantanamo



Interplay of litigation and non-litigation strategies, including legislative and media 
advocacy.

Brandt Goldstein, STORMING THE COURT: HOW A BAND OF YALE LAW STUDENTS SUED THE 
PRESIDENT – AND WON (2005) at 247-79 (32 page excerpt)   

Michael Ratner, How We Closed the Guantanamo HIV Camp: The Intersection of Politics  
and Litigation, 11 HARV. HUM. RTS. J. 187 (1998) (16 page excerpt)

Class 4 State Court, Federal Court, No Court
Case Study #2: Same-sex marriage

Federalism issues.  Analysis of current efforts to achieve marriage equality through state 
and federal litigation, and critiques of the strategy.

Margaret Talbot, A Risky Proposal: Is it too soon to petition the Supreme Court on gay  
marriage?, The New Yorker (Jan. 18, 2010) (13 pages)

ACLU, Why the ballot box and not the courts should be the next step on marriage in  
California (3 pages)

ACLU, Make Change, Not Lawsuits (7 pages)
James Esseks, Director, ACLU Gay & Lesbian Rights Project, remarks (2 page excerpt)

Class 5 Systemic Reform Through Individual Representation
Case Study #3:  Preserving Judicial Review in Immigration Cases

Reform through sustained representation of individuals throughout the country and using 
a strategy of representing individual clients in multiple separate actions as a means for achieving 
legal precedent on a national scale

INS v. St. Cyr, 533 U.S. 289 (2001) (10 page excerpt)
Nancy Morawetz, INS v. St. Cyr: The Campaign to Preserve Court Review and Stop  

Retroactive Deportation Laws, in Martin & Schuck, eds., IMMIGRATION LAW STORIES (2005)

Class 6 Class Actions
Case Study #4  Prisoner rights litigation

Jeffries, Karlan et al, CIVIL RIGHTS ACTIONS: ENFORCING THE CONSTITUTION, (2nd ed) (2008), at 
950-54 (4 pages)

Lewis v. Casey, 518 U.S. 343 (1996) (8 page excerpt)

Class 7 Ethical and client considerations

Reconciling law reform goals with duty to individual client.  

 Note, Plaintiff As a Person: Cause Lawyering, Human Subject Research, and the Secret  
Agent Problem, 119 HARV. L. REV. 1510 (2006) (5 page excerpt) 



Derrick A. Bell, Jr., Serving Two Masters: Integration Ideals and Client Interests in  
School Desegregation Litigation, 85 YALE L.J. 470 (1975) (16 page excerpt)


