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Abstract: Government by regulation structures how constitutional democracies normally operate.
Legislatures and executive agencies enact formal rules that govern conduct, embodying the ideal of
government by laws rather than by individuals. Yet regulators also govern through threats of
regulation. When public officials seek to alter private behavior, they may warn regulated actors that
failure to comply will trigger new or stricter rules. These warnings can achieve regulatory goals
without the adoption of formal rules. Because officials often issue such threats in informal, private
communications, the practice escapes public scrutiny and challenges the dominant model of
democratic rule-making, which assumes open deliberation by accountable institutions. This paper
theorizes threats of regulation as a governance device that remains largely invisible to outsiders
but offers significant advantages to regulators. Although United States courts attempt to
distinguish unlawful coercion from permissible persuasion, they struggle to enforce these
boundaries in practice. The paper argues that increasing transparency in routine communications
between regulators and corporate actors would reduce the risk of abuse while preserving
regulatory effectiveness.
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Introduction

Generally, it is reasonable to say that companies dislike regulation. Assuming a
generally capitalist free-market context (as this paper does), companies can devel-
op their business free of outside demands and constraints (Becker, 1983; Erfle et
al., 1989). Regulation imposes on them duties and obligations that most compa-
nies would avoid if possible. However, it can have effects even when not fully im-
plemented: regulatory threats may nudge companies in certain directions by tap-
ping into their desire to prevent that regulation from becoming a reality (Karanico-
las, 20193, p. 186). Recent studies show how companies strive to stay ahead of the
curve of proposed regulations (Chang et al., 2023) and how regulatory threats op-
erate pervasively across fields and industries as a device that nudges companies
into “voluntary schemes” of compliance with public officials’ desires and goals
(Gorwa, 2019; Hall & Hysing, 2019; Linder, 2017; Lyon & Maxwell, 2004; Maxwell
et al., 2000a; Patten & Trompeter, 2003; Short & Toffel, 2010; Suijs & Wielhouwer,
2019). By yielding to some of the demands of the would-be regulators, companies
can appease some of the concerns of public officials in order to diminish their
commitment to regulate them. Evidence of this dynamic exists in this regard in en-
vironmental matters (Khanna & Anton, 2002; Maxwell et al., 2000b; Reid & Toffel,
2009), in broadcasting (Cooper, 1978; Horwitz, 1993; Lerner, 1978), in the energy
sector (Acutt et al., 2001a; Erfle et al., 1990), in the ready-to-eat cereal market
(Cotterill, 1999), in mining (Verkuil, 1980, p. 946), in the Swedish textile industry’s
commitments to reduce the use of certain chemicals (Hall & Hysing, 2019), and on
hedge funds (Suijs & Wielhouwer, 2019), among others. This dynamic is also pre-
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sent on internet governance (Balkin, 2014; Bambauer, 2015; Citron, 2017; Duffield,
2022; Hagemann et al., 2018; Karanicolas, 2019b, 2019a; Leerssen, 2020; Mona-
han, 2021; Sander, 2021).

This paper theorises threats of regulation as a specific form of governance, that taps
on the regulatory power of the state with the goal of keeping it dormant, in order
to avoid “the fuss and mess of formal rulemaking” (Hagemann et al., 2018, p. 53;
Héritier & Lehmkuhl, 2008; Hunt & Wickham, 1994). It has been defended as a
useful mechanism in the deployment of regulatory power, specially in contexts of
high uncertainty and dynamic industries (Brotman, 1988; Wu, 2011). But it has also
been questioned in terms of its efficacy and potential arbitrariness (Brito, 2014). In
the United States, there have been legal standards that tried to define what is per-
missible and what is not in the contacts between public and corporate officials
(Bazelon, 1975; Corn-Revere, 1995; Duffield, 2022). But these standards emerged
in unusual circumstances, after litigation by an affected third-party (Writers Guild of
America, West, Inc. v. FCC, 1976; National Rifle Association of America v. Vullo, 2024)
or when corporations decided to resist the pressure exerted upon them by public
officials (Bantam Books Inc. v. Sullivan, 1963). Both conditions are rare, for reasons |
will explore in this paper. In other jurisdictions, regulatory threats do not pose a
legal problem at all. move forward in the following way.

In the first section, | state the problem and offer a definition of regulatory threats. |
propose a two-axis compass to identify the forms in which officials may attempt to
persuade or coerce individuals and corporations, ranging from simple verbal pres-
sure to legislative or administrative steps toward regulation (hearings, green or
white papers, legislative inquiries, requests for information, formal letters, guid-
ance documents, etcetera). When accompanied by specific pre-regulatory acts, it is
reasonable to assume that public officials’ commitment to regulation is higher, and
thus the potential nudging effects of threats are larger. Regulatory threats are dif-
ferent from enforcement threats, but pose similar — albeit different - problems.

The second section briefly introduces the normative problems involved in regula-
tory threats but also their usefulness as a way of communicating the state’s will-
ingness to escalate its regulatory strategy (Ayres & Braithwaite, 1992, p. 38). This
is the key of the conundrum: we want public officials to be effective in office but
we simultaneously want to prevent abuses. The section also discusses why large
internet platforms are especially susceptible to this form of governance: it is be-
cause the rules of intermediary liability have spared them from potential costs as-
sociated to user generated content, they extract value from these rules, and - as
chokepoints or points of control of a decentralized network - can play a meaning-
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ful role assisting governments in combating illegal activities over the Internet,
such as illegal drug markets or CSAM (Balkin, 2014; Karanicolas, 2019a; Keller,
2019, 2023; Tusikov, 2016a; Zittrain, 2003). For the incentive structure stemming
from this regime, these companies are “far more vulnerable to Government pres-
sure than other news sources” (Murthy v. Missouri, 2024, p. 5). Unlike newspapers,
the modern state exerts much more regulatory power over them and it also relies
on them to combat some form of crimes specifically associated with the internet.
This makes regulatory threats a governance mechanism of crucial importance on
the internet.

The third section posits that the legal standard developed by American courts to
prevent abuses through regulatory threats or jawboning is difficult to administer by
courts and dependent on highly unlikely litigation. Threatening patterns are hard
to distinguish from normal processes of policy-making, and abuses can only
emerge in context and if full access to communications between corporate and
public officials is gained. For that reason, | conclude with a narrow regulatory pro-
posal that seeks to shed light on communications between public officials and cor-
porate officers. Without these measures of enhanced transparency, the mechanism
will remain opaque and likely to be abused.

A. Threats of regulation as a mechanism

The rule-of-law model of democratic decision-making stands for a very basic
proposition: that we make rules through our representatives in a legislative
process to reach basic agreements that we lay down as legal rules destined to
govern our conduct (Post, 2010, p. 1343; Raz, 2009). This instrumentalist concep-
tion of the law sees it as an outcome of a process in which deliberation of pro-
posed rules within a legislative assembly leads towards consensus or majority rule,
and thus new rules and regulations are created. While the model has been more or
less challenged by the rise of the administrative state (Posner & Vermeule, 2010;
Rakoff, 2000, p. 161), it basically holds true for a large part of modern rule-making
in @ democratic society.

Threats of regulation should be seen within this model and as part of its early
stages, encompassing the steps that usually precede actual regulation, such as of-
ficial inquiries, efforts at gathering information, drafting a bill, and so on. These
pre-regulatory steps are sometimes public and sometimes private. A legislator, be-
fore introducing a bill, usually gathers information, holds meetings with experts
and relevant stakeholders on the issue that matters to her, asks for information
and feedback, and so on. In those meetings, public officials express desires, pre-
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sent concerns, and ask questions. These statements are often meant to convey an
argument, to persuade, and to ask for conduct they would like to see adopted.
Sometimes, the very utterance of those desires or requests is enough to influence
the conduct of private actors potentially subjected to regulation, who may comply
to appease the concerns of public officials. If they do, the public officials might feel
that regulation is no longer necessary (Halfteck, 2008, p. 632). All of this happens
- as well - in a context of lobbying and negotiations, where companies try to get
the regulation they want or, at least, one that approximates their interests. Regula-
tory threats, as discussed here, are therefore part of the normal dialogue that pre-
cedes regulation in modern democratic societies.

Researchers have consistently found the effectiveness of threats and informal
mechanisms to pressure individuals and firms in a wide set of settings: pension
funds administrators to invest in housing (Schotland, 1970), price-setting actors
amidst inflation (Ackley, 1978, p. 508; Bartels, 1983; Fisher, 1970; Haberler, 1972),
publicly-owned companies under the command-and-control model of the Securi-
ties and Exchange Commission (SEC) (Hipple & Harkelroad, 1975, p. 697), Federal
Reserve officers under pressure from politicians (Kane, 1990, p. 291), electric com-
panies deciding on the price of utilities (Joskow & MacAvoy, 1975, p. 296), banks
deciding on interest rates amidst a steep political crisis (Glazer & McMillan, 1992,
pp. 1097-1098), directors at companies that were undesirably interlocked (Jor-
gensen & Clark, 1980), or banks under pressure by regulators to disinvest in fossil-
fuel (Sinclair, 2020), network industries (Haucap et al., 2007), and so on. While
most research has been centred in the United States, these mechanisms have been
found in use on gas price control policies in Spain (Perdiguero, 2004), in dealing
with the pricing of utilities in the United Kingdom (Acutt et al., 2001b), in the
Swedish textile industry (Hall & Hysing, 2019), and in Indian and European inter-
net governance politics (Citron, 2017; Karanicolas, 2021a).

While some see this mechanism as an “entirely novel way” of inducing regulatory
changes (Halfteck, 2008, p. 636), it can be viewed as a necessary part of democrat-
ic rule-making. In this account, officials are granted authority to enact rules and
engage in formal or informal spaces where rules and their enforcement are imag-
ined, proposed, demanded, or discussed. Sometimes what is said in these spaces
elicits conduct change without the need for formal rule-making. In fulfilling their
duties, public officials may freely share their “views and criticize particular beliefs”
and “do so forcefully to persuade others to follow” their lead (National Rifle Associ-
ation of America v. Vullo, 2024, pp. 8-9). Public officials have always “achieved their
purposes largely through informal means—by giving speeches, threatening en-
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forcement, or advising on their view of the law” (Rakoff, 2000, p. 162). In employ-
ing these means, they seek not only to persuade but also to pressure and encour-
age changes in conduct.

Veiled threats of using their powers in more assertive ways are part of these dy-
namics. This is where United States courts have attempted to draw a line between
what is permissible from what is not. For that reason, most American legal schol-
ars define jawboning in ways that connote coercion ! Those who studied these dy-
namics outside of the narrow ground of the First Amendment and outside of the
United States tend to define them in less normatively charged ways (Cotterill,
1999, p. 197) and often speak of regulatory threats as a matter of course (Acutt et
al., 2001b; Cotterill, 1999, p. 197; Erfle et al., 1989, p. 150; Hall & Hysing, 2019, p.
1006; Haucap et al., 2007, p. 172; Khanna & Anton, 2002; Maxwell et al., 2000b;
Noah, 1997; Reid & Toffel, 2009). But it is only in the American context that they
are seen as normatively problematic. Outside the United States, regulatory threats
have not been regarded as raising fundamental or constitutional rights questions.
Neither in Europe nor in Latin America, for instance, has the legality of regulatory
threats been considered a problem by courts, and - to the best of my knowledge -
only a handful of authors have addressed the issue from a European perspective
(van de Kerkhof, 2023; Leerssen, 2024).

The line drawn by American courts in its case-law is — however — somewhat ficti-
tious. Words by public officials always carry the regulatory power of the state as a
necessary background and are clothed with their authority. Some exert more pow-
er than others. The lonely senator trying to persuade a big online retailer may not
have a lot of direct authority over its operations (Kennedy v. Warren, 2023), but the
lone board member capable of making a regulatory proposal within the antitrust
authority may be very persuasive in her demands. But corporations are susceptible
to these dynamics.

Indeed, research shows that firms strive to “stay ahead of the curve and prepare for
future regulatory developments, long before the proposed regulations are finalized
and codified” (Chang et al., 2023, p. 1; Halfteck, 2008, p. 662). As Keller noted,
platforms engage in “anticipatory obedience” that “spares governments the need to
enact actual laws” (Keller, 2019, p. 2). Ayres and Braithwaite suggest that modern

. On the internet, jawboning has been defined as “informal government efforts to persuade, cajole, or
strong-arm private platforms to change their content-moderation practice” (See https://knightco-
lumbia.org/blog/channel/jawboning). It has also been defined as “statements by policymakers that
threaten possible action, as opposed to announcing actual action” (Weiser, 2004), as “the threat of
future regulation” (Keller, 2019, p. 5), as “informal means of persuasion and coercion, including the
threat of regulation, to persuade platforms to adopt certain policies” (Leerssen, 2020).
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regulators face a key question: “when to punish, when to persuade” (Ayres &
Braithwaite, 1992, p. 21). It is not a matter of either/or but of choice, because
words by public officials can by themselves affect the world they intend to govern,
whether they seek to persuade or coerce. As Harbath and Perault recall from their
experience as Facebook executives, corporate officials feel the weight of the office
held by those making demands (Harbath & Perault, 2023). This applies both to
corporations facing potential regulations—as Internet companies—and those sub-
jected to well-established regulatory authority, such as broadcasters. When Chair-

man Wiley of the FCC pressured broadcasters to adopt a Family Hour policy for mi
nors, he argued that he was simply sharing a concern and making a suggestion.
“Here are some thoughts | have, he testified, conveying more a suggestion than a
threat (Writers Guild of America, West, Inc. v. FCC, 1976, p. 1092). But those at the re
ceiving end of his words swiftly complied with his desires. Just as | was finishing

the last revision of this paper, Jimmy Kimmel’s show on ABC was pulled off-air af-
ter the FCC chairman publicly pressed the network to do so (Koblin, 2025).

When public officials speak, their words carry some weight. They always operate
under a “shadow of hierarchy” (Héritier & Lehmkuhl, 2008). This state power is al-
so what makes guidance documents and non-legislative rules so effective
(Mendelson, 2006, pp. 400-401).

If this account holds, then it makes sense to think of regulatory threats generously,
which leads to a definition that is broader than alternative accounts (Halfteck,
2008; Wu, 2011, p. 1844). A threat of regulation is defined here as any kind of pub-
lic or private utterance or action by public officials who hold regulatory power over
others in which they express, suggest, or imply - clearly or in a veiled manner -
their desire for the subject’s conduct to shift in a particular direction. The regulato-
ry response to a failure to comply needs not to be explicit, but it could be consid-
ered implied in the very dynamics of policy making at play. Against Wu, | do not
exclude a priori from our definition “mere policy guidelines, studies, reports, and
similar materials” (Wu, 2011, p. 1844). These can very well be part of a threatening
pattern. Unlike Halfteck, | believe that regulatory threats are a more accurate con-
cept than legislative threats (Halfteck, 2008). And against Bambauer, | do not feel
that the definition of what a threat is should be normatively charged to suggest
that threats are bad and should be necessarily curved as a mechanism of gover-
nance (Bambauer, 2015). The broader definition | propose is intended primarily for
descriptive purposes. This definition reflects how threats operate in practice, based
on the most detailed accounts produced through judicial inquiries in the United
States but is also consistent with how other disciplines have theorized and re-
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searched regulatory threats in other sectors (Acutt et al., 2001b; Cotterill, 1999; Er-
fle et al., 1989, 1990; Hall & Hysing, 2019; Khanna & Anton, 2002; Maxwell et al.,
2000b; Reid & Toffel, 2009).

FormMmaAL
Rol, letters of concern
closed but formal meetings, private letters inquiry, green papers
B ]
N S
g =
) @]
calls, emails,informal meetings press releases, speeches
INFORMAL

FIGURE 1: Threat compass.

| propose a two-axis compass as an approximate guide to classify these actions
(Figure 1). On the one hand, the private/public distinction serves the purpose of
describing the extent to which the action can be seen from the outside. The more
private it is, the less likely it will become public. On the other, the informal/formal
divide also captures a relevant difference. Informal contacts between public offi-
cials and subjects (individuals or corporations) under their hypothetical regulatory
power are the bread and butter of the administrative state. But sometimes those
contacts occur in formal settings, such as e.g. working groups, periodic and formal
meetings that are part of an ongoing public policy process, and so on. Again, the
more formal the setting the more likely it is to become visible to an outside ob-
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server. These differences are important for theoretical and practical reasons. From
a theoretical point of view, the visibility of these events is relevant for how policy-
making is supposed to happen in a democratic community (van de Kerkhof, 2023).
The open legislature (with open debates, open and public meetings, and other
forms of openness) offers the reqgulatory ideal, where the formal process of rule-
making can be monitored by outsiders and—eventually—challenged. From a prac-
tical perspective, the difference is relevant because, as one moves further towards
the upper-right quadrant of the compass, events become more “observable”
through research. By contrast, events in the lower-left quadrant are less transpar-
ent and less observable through normal research techniques.

B. Desirability and normative problems

Some see benefits in the use of regulatory threats. For instance, researchers who
studied the Environmental Protection Agency (EPA) and the Securities Exchange
Commission (SEC) in the United States have found that when official pressure is
applied, some forms of “voluntary” regulation are more likely to be adopted
(Antweiler, 2003; Maxwell et al., 2000b, 2000a; Patten & Trompeter, 2003; Suijs &
Wielhouwer, 2019; Susskind & Van Dam, 1986). Similarly, companies may act even
when pre-regulatory steps have not been taken, if competing actors are perceived
to be organizing to ask public officials for regulation deemed undesirable (Lyon &
Maxwell, 2004). In the environmental field the existence of a legal environment
committed to enforcing regulations has been found to push companies into volun-
tary agreements that are formally outside the scope of binding regulation (Short &
Toffel, 2010). In these cases, pressure on an industry, or on a handful of relevant
companies within it, may yield better results than regulation itself (Suijs & Wiel-
houwer, 2019, p. 5).

Others have argued that informal processes encourage a kind of “negotiated” requ-
lation that yields better outcomes (Brotman, 1988; Hurwitz, 2019). This is the core
of Wu'’s argument to defend agency threats as a form of governance in conditions
of “high uncertainty” (Wu, 2011, p. 1842). For Wu, regulation through threats is
preferable to the alternative of poorly designed regulation, which occurs when
agencies make decisions based on insufficient information, or to no intervention at
all (Wu, 2011, pp. 1842-1843). Similarly, Halfteck considered that the use of
threats “reduces transaction costs and facilitates regulatory bargaining” and “may
result in superior regulatory measures, capable of dealing with the underlying pol-
icy concerns in a functionally effective and welfare-enhancing manner” (Halfteck,
2008, p. 704). Rakoff maintained that “‘open-ended, general grants of authority are
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needed in a fast-changing world where not all evils can be foreseen” (Rakoff, 2000,
p. 171). Threats, once deprived of their negative normative connotation, can be
placed within the broader category of regulatory mechanisms and procedures that
deviate from the formal rule-making model, in which ideas of dialogue, negotia-
tion, and compromise emerge (Husovec, 2023; Marsden et al., 2020). Communica-
tion between regulators and private individuals or corporations appears to be an
essential part of Ayres and Braithwaite’s pyramid of regulatory strategies (Ayres &
Braithwaite, 1992, ch. 2).

However, two problems arise with the use of informal processes to achieve regula-
tory ends. First, while such processes can indeed be effective from the govern-
ment’s point of view, many of them occur behind closed doors and are hidden to
the public (Mendelson, 2006). Thus, the values of openness, transparency, partici-
pation, and stakeholder engagement associated with the formal processes of rule-
making are sacrificed (Ackley, 1978, p. 508; Anthony, 1992, p. 1312; Noah, 1997, p.
941). To an extent, this problem is the obverse of that posed by lobbying, through
which powerful private actors often influence decisions by democratic or techno-
cratic bodies. A regulatory proposal opens channels of communication between
public and corporate officials in which its potential success looms in the back-
ground, but also where processes of deliberation and persuasion take place and
where companies, as well as other private actors, influence the final outcome. The
opacity of regulatory threats and lobbying efforts is the same opacity, and they
pose similar problemsz.
The second problem derives from the first. Because government officials can exer-
cise this form of pressure under the radar of outside opposition and oversight, they
can both prevent the intervention of veto players who may object to their de-
mands. They may also request actions that could not be achieved through the for-
mal process because they fall outside the scope of their jurisdiction or would be
against the law. This problem has been the main focus of attention of First Amend-
ment jawboning cases in the United States (Duffield, 2022), where courts have gen-
erally held that public officials may persuade others to do what they wish, but they
cannot coerce them through threats (National Rifle Association of America v. Vullo,
2024, Bantam Books Inc. v. Sullivan, 1963). It is a line that is difficult to draw and
that depends on extensive judicial discovery. In Europe, on the other hand, threats
of enforcement of the DSA - what Leerssen calls lawboning - have created some
push back in civil society organizations, which have complained about the poten-
tial negative effects of this governance mechanism on the public sphere (Leerssen,

2. | thank this observation to Linda WeigL.
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2024; Access Now et al., 2024).

C. Threats and internet governance

Regulation by bullying is extremely likely and problematic on the internet because
of the structure of incentives that control the behaviour of intermediaries, the mar-
ket-concentration dynamic that increased their power, and the anxiety between
elites in the West built around specific internet-based problems such as disinfor-
mation and hate speech, especially since 2016. Unlike newspapers, internet plat-
forms are not entirely outside the scope of regulatory authorities. Unlike broad-
casters, they are not subjected to a specific regulatory regime. But they are vulner-
able to threats of change in the regulatory landscape.

1. Causes

Indeed, the regime of no or limited intermediary liability that was established in
an early regulatory stage on the internet meant that corporations would both be
relatively free from liability for content produced by others and that they were free
to moderate content as they saw fit (Communications Decency Act, 1996). The
Communications Decency Act of 1996 was drafted with the expectation that compa-
nies would undertake their own efforts at curbing specially problematic speech
(Kosseff, 2019, p. 2). Section 230 granted immunity, and the Digital Millennium
Copyright Act of 1998 established similar protections to deal with copyright in-
fringement (Digital Millenium Copyright Act, 1998; Bambauer, 2015, pp. 61-65).
The 2000 European directive on Electronic Commerce did the same (Directive
2000/31/CE, 2000). Because all these rules can be revisited and - in the last few
years—have been increasingly questioned, threats of changing these regimes be-
came a fundamental part of a self-requlatory mechanism that carried with it cer-
tain expectations (Black, 1996; Braithwaite, 1982; Ogus, 1995, pp. 97-98). The
model was flexible and promised to better absorb “the transnational conflicts in-
herent in the global architecture of the Internet” (Price & Verhulst, 2000, p. 151).
But it presented problems that Price and Verhulst foresaw in 2000 regarding pri-
vate censorship, that ‘can be more coercive and sweeping than its public form. And
the dangers of constitutional violation are particularly striking where the self-reg-
ulatory entity is acting in response to government or as a means of preempting its
intervention” (Price & Verhulst, 2000, p. 151).

The incentives laid down by these rules are a double-edged sword. On the one
hand, they free corporations from the obligation to moderate illegal content and
be liable for failing to do so. On the other hand, they create a powerful incentive
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to be receptive to government requests and “knuckle under government jawboning
over content” (Bambauer, 2015, p. 81). This dynamic turns internet companies into
careful listeners to what public officials have to say regarding the way they exer-
cise the privilege of moderating content as they want, to signal that they are wor-
thy of the indemnity the law provides (Bambauer, 2023; Kern, 2022; Kerry, 2021).
While intermediary liability laws are not the only lever at the disposal of public of-
ficials, liability reform is certainly part of the equation that makes regulatory
threats possible and effective in the field of internet governance (Kern, 2022; Bam-
bauer 2015, 87; Masnick 2024a). The regulatory arsenal in the hands of the state
is, however, much greater in scope. It includes antitrust regulation and enforce-
ment, data protection laws, transparency mandates, and new co-regulatory
regimes based on risk assessments like the DSA or the Online Safety Act of the UK
(Del Campo, 2025).

These incentives have become stronger because of the ongoing process of market-
share concentration in several industry sectors, such as search engines (Srinivasan,
2021) and social networks (Benzell & Chang, 2023; Funta, 2020). Within the con-
text of a broadly laissez-faire attitude by antitrust authorities that lasted for
decades, especially in the United States (Argentesi et al., 2021), these services cap-
tured significant shares of their relevant markets and became especially important
as “Internet points of control” (Zittrain, 2003) or chokepoints (Tusikov, 2016a), over
which governments can exert new school modes of control over speech (Balkin,
2014; Douek, 2022, pp. 542-543). The method used by regulators “consists in
leaning on these points of control as reqgulatory levers. The so-called ‘co-regulatory
mechanism’ must be understood ... as a legal device designed to put pressure on
the points of control to achieve some regulatory result” (Frydman et al., 2012, p.
133).

This mechanism operates across jurisdictions. Sander has found that “the adoption
by Facebook, Microsoft, Twitter and YouTube of a shared industry database of hash-
es for terrorist content appears to have been timed to diminish the prospect of fu-
ture regulation that was feared might follow the European Commission’s critical
review of their compliance with the Code of Conduct on Countering Illegal Hate
Speech Online” (Sander, 2020, p. 952). Citron considers that most European initia-
tives before the DSA were driven by regulatory threats (Citron, 2017, p. 1043). As
Hurwitz puts it, “the theory is simple: because no CEO likes to testify before Con-
gress, spending time forced to answer questions intended to embarrass them and
their company (to use one example), CEOs will conduct the company’s business to
avoid such experiences” (Hurwitz, 2019, p. 32). Senator Dianne Feinstein was
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straightforward in the hearings called by the United States Congress on the fall of
2017 over disinformation and its perceived effects on the 2016 electoral process:
“You've created these platforms and now they are being misused, and you have to
be the ones to do something about it, or we will” (Duffield, 2022, p. 9). One of the
most cited examples of the contrast betweenunsuccessful formal action against
successful informal pressure was the SOPA/PIPA bills in the United States. While
these were defeated in Congress, some of its provisions were later adopted volun-
tarily by major internet companies in what Tusikov called “secret handshake deals”
(Tusikov, 2016b) that were “driven underground” (Bambauer, 2015, p. 53). Karanico-
las has described how the Canadian government threatened Internet companies
with regulation while expecting—from them—some form of “voluntary” action
(ELkin-Koren, 2022, p. 185; Karanicolas, 2019b, p. 218). Prime Minister Trudeau
stated that lack of compliance with these desires could lead to “meaningful finan-
cial consequences” (Karanicolas, 2019b, p. 218). Around that time, Canada hosted a
meeting by the International Grand Committee on Big Data, Privacy, and Democra-
cy, which Karanicolas reads as part of the broader pressuring effort (Karanicolas,
2019b, p. 218). He also found that when public officials raise questions over con-
tent moderation and mix them with antitrust concerns, the tactic seems to be
more effective (Karanicolas, 2021b, p. 8). In Brazil, the Electoral Court asked for
and got a good working relationship with internet companies in the context of the
election disinformation crisis of 2018, a kind of cooperation that companies were
used to providing in more menacing contexts (Santos, 2021). More recently, Brazil-
ian judges famously clashed with X.com after some of their requests were not ful-
filled (Nicas, 2024). And in the context of the DSA enforcement, commissioner
Thierry Breton has been extremely vocal in terms of his desires and those of the
European Commission, to the point that his requests has been criticised by civil so-
ciety and somewhat rebuked by his peers (Access Now, Advocacy Initiative for De-
velopment (AID), et al., 2023; Access Now et al., 2024; Hancock, 2024; Tar, 2024), a
dynamic that - eventually - led to him being pushed out of the Commission
(Rankin, 2024) The anxiety over disinformation and hate speech that sprung
around 2016 also explains the internet’s companies vulnerabilities, because pres-
sure on them to act increased in parallel with growing concerns among Western
governments. The laws adopted by France and Germany were precursors of the
Digital Services Act of the European Union that - through a different approach -
sought to reign on very large online platforms and search engines (Netzwerk-
durchsetzungsgesetz [Network Enforcement Act], 2017, Digital Services Act, 2022,
Loi No. 2020-766 Visant a Lutter Contre Les Contenus Haineux Sur Internet [Law
No. 2020-766 Aimed at Combating Hateful Content on the Internet], 2020).
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2. Invisibility

The main problem with these mechanisms is their opacity: they are almost invisi-
ble for outside observers (Duffield, 2023). Although communications between pub-
lic and corporate officials sometimes emerge in public records, they most often oc-
cur in private settings beyond public scrutiny, as records obtained through discov-
ery in United States courts show (Missouri v. Biden, 2023a, Missouri v. Biden, 2023b).
These cases opened an unusual window into the kind of interactions through
which regulatory threats happen in the field of internet governance. The kind of
extensive judicial discovery behind these decisions is not entirely unusual (Writers
Guild of America, West, Inc. v. FCC, 1976, National Rifle Association of America v. Vullo,
2024) but cases are few. Corporations are not generally inclined to protect the
speech of their users (Keller, 2023), so litigation only happens when a third party
feels affected by dynamics they cannot really see. However, those events in the up-
per part of the two-axis quadrant (Figure 1) are only part of the process and not
the most important ones.

To reach this conclusion, we cross-references the 2021 events described in the Dis-
trict Court decision of Missouri v. Biden (n=92) with the 2021 events (n=966) gath-
ered in a database we built in order to capture some of the public-facing expres-
sion of threatening dynamics 3 We coded all events to visualize them in a timeline
that could reveal the extent to which some of them were visible for outside ob-
servers at the time they happened * The exercise showed that most of the com-
munications between public and corporate officials happened through emails

. The effort meant gathering data from public records, classifying them according to issues where In-
formal methods of Internet governance were likely, and create a unified timeline of events that in-
cluded public officials actions and corporate reactions, with the purpose of identifying correlations
between the former and the latter. The public records that were gathered and classified were the
United State Bills introduced in both the House and the Senate on Internet regulation (n=300), the
public speeches gathered in The American Presidency Project based in the University of California
at Santa Barbara, available at https://www.presidency.ucsb.edu/ (n=3154); the Federal Trade Com-
mission actions and speeches (n=322 and 70, respectively), the Internet-related data found in Eur-
Lex database, available at https://eur-lex.europa.eu/homepage.html (n=396); the European Com-
mission’s press corner database, available on https://ec.europa.eu/commission/presscorner/
(n=6915); the data of CELE’s Observatorio Legislativo, covering bills from nine countries in Latin
America, available at https://observatoriolegislativocele.com/ (n=555); the data of the project Letra
Chica that recorded changes to Meta, X, and YouTube terms and conditions (no longer publicly
available, n=690); the database of Platforms and Publishers of the Tow Center for Digital Journal-
ism, available at https://tow.cjr.org/platform-timeline/ (n=1245); and the data found in the policy
blogs of Google, Meta, and X.com (formerly Twitter, n=1839). We gathered the data, classified it ac-
cording to keywords and regular expressions, and brought it together to form a unique data frame
that could be visualized in a timeline that could be navigated for research purposes. The analysis
presented in this section is based on this database and visualization. The database can be found in:
https://ramiroau.github.io/threats-timeline/.

. The coding was made by capturing all events that, in the District Court decision, are dated. Repeat-
ed events were coded only once.


https://www.presidency.ucsb.edu/
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https://observatoriolegislativocele.com/
https://tow.cjr.org/platform-timeline/
https://ramiroau.github.io/threats-timeline/
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(n=51), calls (n=2), and meetings (n=14). But on some occasions issues were taken
“to the public” in ways that affected the ongoing conversations. These included
different forms of public announcements such as talking to the media, speeches at
public events, policy announcements by corporations, or press conferences (n=23).
Some formal actions - such as depositions (n=1) or a Request for Information
(“RFI”) by the Office of the Surgeon General (n=1) - made it into the judicial deci-
sion as relevant.

The record produced during the Missouri v. Biden saga revealed that conversations
between corporate and public officials were ongoing and requests were routine.
The events reveal increasing frustration among public officials, who exert quite
considerable pressure on companies and who,on occasion,take their concerns to
the public. One of the most prominentpublic events in this dynamic was when
President Biden said that platforms were “killing people” by failing to respond ad-
equately to disinformation (Kanno-Youngs & Kang, 2021). This comment was pre-
ceded by a press conference by Surgeon General Murthy in which he explicitly ac-
knowledged they were pressuring corporations to “do more”. These public events
were followed by private communications in which corporate officials asked to ‘get
back into the White House’s good graces” (Missouri v. Biden, 2023b, p. 25). A day
later, Facebook’s Nick Clegg’s emailed Murthy showing himself “keen to find a way
to de-escalate and work together” (Missouri v. Biden, 2023b, p. 35). The following
day, President Biden clarified that he was not talking about corporations but about
the twelve individuals behind Covid-19 disinformation (Biden, 2021). But two days
before Biden’s initial comment, Rob Flaherty—then Deputy Assistant to the Presi-
dent and Director of Digital Strategy—sent an angry email to a Facebook official
demanding answers in the strongest possible terms > As former corporate officials
Harbath and Perault put it, taking private conversations to the public is a rather
normal way of administering threats that public officials regularly use (Harbath &
Perault, 2023).

The record of the Missouri v. Biden saga is hardly conclusive from the standpoint
of the American legal standard on jawboning. A majority of the Supreme Court
found it lacking, and - in particular - the factual pattern laid out by the District
Court has been criticized as flawed and misrepresentative of the actual communi-
cations (Masnick, 2025). What | wish to recover from this litigation is not the via-
bility of the rule proposed by United States courts to distinguish between coercion
and persuasion and how American judges assess facts, but rather the communica-

. (Missouri v. Biden, 2023b), 25 ("Are you guys fucking serious? | want an answer on what happened
here and | want it today”)



6.
7.

8.
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tive patterns through which threats may occur. In that sense, the discovery in Mis-
souri v. Biden, as well as the discovery fifty years earlier in Writers Guild, suggests
that most communications between public and corporate officials happen behind
closed doors, outside the public’s view (on the left side of the threat compass pre-
sented in Figure 1).

These dynamics, however, regularly spill over into the public sphere, in the form of
press-releases by potential regulators, public speeches, or more formal steps to-
wards regulation. The facts uncovered by American courts in these cases suggest
that when public officials put corporations under the spotlight it would be reason-
able to believe that private communications are happening beyond public purview.
Consider, for instance, the Press Corner of the European Commission ® Itis an im-
mense database of press briefings, conferences, and announcements. It is full of
statements that could be read as part of threatening dynamics. Again, just focusing
on 2021 - when the Digital Services Act was being developed - reveals state-
ments by Commissioner Véra Jourova on platforms’ shortcomings to deal with dis-
information in the context of elections (European Commission Press Corner,
2021c), demands for more transparency by Commissioner Breton in the context of
the Covid-19 pandemic (European Commission Press Corner, 2021b), Commissioner
Ylva Johansson proposed regulations that engage specific corporate politics such
as Facebook’s policy of implementing end-to-end encryption on its Messenger ser-
vice (European Commission Press Corner, 2021a), and so on.

Letters by Commissioner Breton to corporations in the context of DSA enforcement
have brought the mechanism under scrutiny in the European Union 7 The pattern
of public interactions moved from threats of enforcement to actual pre-enforce-
ment decisions, such as the opening of regulatory proceedings or investigations
8or formal requests for information 9and actual exchanges with corporate officials
10in which events of DSA infringement were explicitly announced 11 TikTok’s deci-

sion to remove TikTok Lite from the European market came months after a formal

Available at https://ec.europa.eu/commission/presscorner/home/en

See Breton, T. [@ThierryBreton] (2022), Breton, T. [@ThierryBreton] (2023a). Some letters such as
the ones Breton sent to X/Twitter and Meta on October 2023 created some pushback from civil so-
ciety. See Breton, T. [@ThierryBreton] (2023b), Breton, T. [@ThierryBreton] (2023c), Access Now, Ar-
ticle 19, et al. (2023).

Breton, T. [@ThierryBreton] (2023d), Breto, T. [@ThierryBreton] (2024a), Breton, T. [@ThierryBre-
ton] (2024c), Breton, T. [@ThierryBreton] (20244d).

. Breton, T. [@ThierryBreton] (2024b)
10.
11.

Breton, T. [@ThierryBreton] (2024f), Breton, T. [@ThierryBreton] (2024h).
Breton, T. [@ThierryBreton] (2024e)
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investigation was announced and was celebrated as a direct consequence of that
decision 12, Similarly, to appease raising concerns regarding its links to the Chi-
nese government, TikTok’s controlling company ByteDance Ltd. decided to change
the default location of United States users’ data storage to Oracle servers located
in the United States (Calamug, 2022). This did not prevent, however, swift regula-
tory action against the company through the passage of the Protecting Americans
from Foreign Adversary Controlled Applications Act in April 2024, whose enforcement
is currently on hold.

In the United States, Mark Zuckerberg’s letter to the Committee on the Judiciary of
the House of Representatives acknowledged pressures by public officials from all
over the world (Zuckerberg, 2024). When discussing the Biden administration’s
communications during the Covid-19 pandemic, Zuckerberg considered that the
‘government pressure was wrong” and regretted “that we were not more outspo-
ken about it” (Zuckerberg, 2024). He also said that the company was “ready to push
back if something like this happens again” (Zuckerberg, 2024). In January 2025,
Zuckerberg announced major changes to his companies’ content moderation ap-
proach, including eliminating fact-checkers in the United States and simplifying
rules (Hendrix, 2025). He argued that this meant going “back to our roots” and
‘restoring free expression on our platforms” (Hendrix, 2025), a narrative that aligns
with demands made by top government officials regarding alleged censorship of
conservative viewpoints in social media companies and a broad attack - by US of-
ficials - on the European Digital Services Act (Carr, 2025). ABC’s folding under
pressure from the FCC - “we can do this the easy way or the hard way” - is just
the latest iteration of a move that is pervasive, usually effective, and deserves from
us closer scrutiny (Koblin, 2025).

D. Conclusion

Threatening internet companies with regulations they dislike has been a stable,
well-documented governance mechanism used by public officials in the United
States and elsewhere. While the issue has been discussed in the context of Ameri-
can jawboning judicial cases, the mechanism should be conceptualised more
broadly for the reasons discussed above. It is necessary to understand how the
mechanism operates in practice and how it relates to — and, in fact, exists because
of - formal rule-making processes. The lines drawn by American judges are ill-
suited to capture the complexity of how this dynamic unfolds in practice, and the

12. European Commission Press Corner (2024a), European Commission Press Corner (2024b), Breton, T.
[@ThierryBreton] (2024g).
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public policy cycle should be scrutinized under the assumption that these informal
methods of governance are effective. Regulatory and enforcement threats should -
then - be scrutinised when they allow public officials to do informally what they
are not allowed to do through formal regulation.

This is more so after the Digital Services Act of the European Union came into
force (Digital Services Act, 2022). The act, with all its complexity, partially shifts
the approach of the self-regulatory model that ruled for the internet’s first thirty
years. While it still protects intermediaries for content produced by third-parties, it
imposes upon very large online platforms and search engines general duties and
specific obligations under a broad regulatory regime that gives the European Com-
mission and national authorities significant power over intermediaries. The incen-
tives of the latter with regard to users’ speech rights, however, remain unchanged.
As the first official regulatory actions taken by the European Commission show, the
back and forth between European regulators and (mostly) United States corpora-
tions will be intense in the years to come (Elon Musk [@elonmusk], 2024; Breton,
T. [@ThierryBreton], 2024h). The jawboning rule proposed in the United States is
difficult to administer and extremely demanding in terms of facts and discovery.
The United States Supreme Court has already showed some degree of scepticism
in drawing inferences from a complex and muddy record (Murthy v. Missouri, 2024)
but it has been more willing to draw the line when facts were simpler (National Ri-
fle Association of America v. Vullo, 2024).

The rule, however, is artificial. The public policy cycle is a continuum that should
not be segmented. In the agenda setting stage, speech by public officials is cru-
cially important. The formal process of regulation always begins informally. The
fact that all regulations can change is always present in the background of interac-
tions between corporate and public officials. The compass proposed in Figure 1 is
descriptively accurate of what we should be examined to adequately understand
how pressuring dynamics operate in practice, even though it is empirically difficult
to see them from the outside. Private and informal communications happen in par-
allel to public utterances of requests, demands, and complaints. But they are invis-
ible: as discussed before, we only see the public-facing side of these communica-
tions. This limitation offers a possible path forward of narrow regulatory action
mandating transparency in corporate and public official’s communications, includ-
ing obligations of record-keeping and regular disclosures, especially on matters
where third-party rights or interests may be unfairly affected by informal regula-
tion that taps on the structure of incentives that control the relationship between
public officials and internet intermediaries. This proposal gathered some support



19 Alvarez Ugarte

in the symposium held by Knight First Amendment Institute at Columbia Universi-
ty in October 2023 (Duffield, 2023; Grossman & Shapiro, 2023). The arguments
presented in this paper should be read as providing further reasons for this course
of action, in the United States and elsewhere. While in many countries the private
but official communications of public officials are subjected to record-keeping
obligations, and disclosures may happen in a number of ways - through time,
through freedom of information requests, and so on - in many jurisdictions around
the globe these communications are not covered by freedom of information
regimes, are difficult to enforce or easy to evade (Astudillo Munoz, 2020; Gamarra
Galindo, 2019; Moreno Carrasco, 2015). For that reason, new rules should include
private communications of public officials within the scope of the proactive trans-
parency obligations that states should fulfil (Darbishire, 2010).

Looking ahead, further research should produce new case studies of pressuring dy-
namics on the ground from a comparative standpoint. What motivates public offi-
cials? Are they pursuing structural, company-wide changes (as in e.g., new rules or
modifications to terms of services) or issue specific (e.g., to increase moderation of
certain contents)? How do countries with diminished de facto jurisdiction over
powerful internet intermediaries use threats in their relationship to companies,
and how do the latter respond? To what extent are partnerships or informal work-
ing relationships affected by the existence—diminished or not—of the state’s
threatening power? Another important question is why the only jurisdiction to
come up with a jawboning rule is the United States, even though the practice exists
everywhere (van de Kerkhof, 2023). An explanation may lie in the fact that, in the
United States, legislation occurs through a democratically elected legislature,
whereas in Europe the policy process is driven by experts at the European Com-
mission. Hence, it is possible that the fear of abuse underlying the American jaw-
boning jurisprudence is directly linked to a concern typical of constitutionalism:
the fear of political abuse and democratic excess (Holmes, 1993). This fear, in Eu-
rope, may be more subdued.

These questions call for further research and critical analysis, in order to ade-
quately understand how the mechanism manages to govern the Internet in such
effective yet elusive ways.
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