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JUDGMENT

MAHOMED DP:

[1] For decades South African history has been dominated by a deep conflict between a minority
which reserved for itself all control over the political instruments of the state and a majority who
sought to resist that domination.  Fundamental human rights became a major casualty of this conflict
as the resistance of those punished by their denial was met by laws designed to counter the
effectiveness of such resistance.  The conflict deepened with the increased sophistication of the
economy, the rapid acceleration of knowledge and education and the ever increasing hostility of an
international community steadily outraged by the inconsistency which had become manifest between
its own articulated ideals after the Second World War and the official practices which had become

file:///c|/CompCL/1993c.pdf
file:///c|/CompCL/1996c.pdf


Interim Constitution MAHOMED DP
Constitution 1996

2

institutionalised in South Africa through laws enacted to give them sanction and teeth by a Parliament
elected only by a privileged minority.  The result was a debilitating war of internal political
dissension and confrontation, massive expressions of labour militancy, perennial student unrest,
punishing international economic isolation, widespread dislocation in crucial areas of national
endeavour, accelerated levels of armed conflict and a dangerous combination of anxiety, frustration
and anger among expanding proportions of the populace.  The legitimacy of law itself was deeply
wounded as the country haemorrhaged dangerously in the face of this tragic conflict which had begun
to traumatise the entire nation.

[2] During the eighties it became manifest to all that our country with all its natural wealth,
physical beauty and human resources was on a disaster course unless that conflict was reversed.  It
was this realisation which mercifully rescued us in the early nineties as those who controlled the
levers of state power began to negotiate a different future with those who had been imprisoned,
silenced, or driven into exile in consequence of their resistance to that control and its consequences.
Those negotiations resulted in an interim Constitution committed to a transition towards a more just,
defensible and democratic political order based on the protection of fundamental human rights.  It was
wisely appreciated by those involved in the preceding negotiations that the task of building such a new
democratic order was a very difficult task because of the previous history and the deep emotions and
indefensible inequities it had generated; and that this could not be achieved without a firm and
generous commitment to reconciliation and national unity.  It was realised that much of the unjust
consequences of the past could not ever be fully reversed.  It might be necessary in crucial areas to
close the book on that past.

[3] This fundamental philosophy is eloquently expressed in the epilogue to the  Constitution which
reads as follows:

“National Unity and Reconciliation

T his  Constitution provides a historic bridge between the past of a deeply divided

society characterised by strife, conflict, untold suffering and injustice, and a future founded on

the recognition of human rights, democracy and peaceful co-existence and development

opportunities for all South Africans, irrespective of colour,  race, class, belief or sex.

The pursuit of national unity, the well-being of all South African citizens and peace

require reconciliation between the people of South Africa and the reconstruction of society.

The adoption of this Constitution lays the secure foundation for the people of South

Africa to transcend the divisions and strife of the past, which generated gross violations of

human rights, the transgression of humanitarian principles in violent conflicts and a legacy of

hatred, fear, guilt and revenge.
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3 Section 3(1)(a).

4 Section 3(1)(b).

3

These can now be addressed on the basis that there is a need for understanding but

not for vengeance, a need for reparation but not for retaliation, a need for ubuntu but not for

victimisation.

In order to advance such reconciliation and reconstruction, amnesty shall be granted

in respect of acts, omissions and offences associated with political objectives and committed

in the course of the conflicts of the past.  To this end, Parliament under this Constitution shall

adopt a law determining a firm cut-off date, which shall be a date after 8 October 1990 and

before 6 December 1993, and providing for the mechanisms, criteria and procedures, including

tribunals, if any, through which such amnesty shall be dealt with at any time after the law has

been passed.

With this Constitution and these commitments we, the people of South Africa, open

a new chapter in the history of our country.”

Pursuant to the provisions of the epilogue, Parliament enacted during 1995 what is colloquially
referred to as the Truth and Reconciliation Act.  Its proper name is the Promotion of National Unity
and Reconciliation Act 34 of 1995 (“the Act”).

[4] The Act establishes a Truth and Reconciliation Commission.  The objectives of that
Commission are set out in section 3.  Its main objective is to “promote national unity and
reconciliation in a spirit of understanding which transcends the conflicts and divisions of the past”.
It is enjoined to pursue that objective by “establishing as complete a picture as possible of the causes,
nature and extent of the gross violations of human rights” committed during the period commencing
1 March 1960 to the “cut-off date”.2  For this purpose the Commission is obliged to have regard to
“the perspectives of the victims and the motives and perspectives of the persons responsible for the
commission of the violations”.3  It also is required to facilitate

“... the granting of amnesty to persons who make full disclosure of all the relevant facts

relating to acts associated with a political objective ...”4

The Commission is further entrusted with the duty to establish and to make known “the fate or
whereabouts of victims” and of “restoring the human and civil dignity of such victims” by affording
them an opportunity to relate their own accounts of the violations and by recommending “reparation
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Pre sident who then makes r e co m mendations to P arliament.  This is considered by a joint comm ittee o f
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regulatio ns m ade by the Pre sident.  Sectio n 27.

10 Section 3(3)(b).

11 Section 17(3 ).  It is  co mm on cause that the  Comm ittee on Amnesty, i n fact appointed by the President,

includes three  judges o f the Supreme Co urt.

12 Section 19.

13 Section 20(1).
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measures” in respect of such violations5 and finally to compile a comprehensive report in respect of
its functions, including the recommendation of measures to prevent the violation of human rights.6

[5] Three committees are established for the purpose of achieving the objectives of the
Commission.7  The first committee is the Committee on Human Rights Violations which conducts
enquiries pertaining to gross violations of human rights during the prescribed period, with extensive
powers to gather and receive evidence and information.8  The second committee is the Committee on
Reparation and Rehabilitation which is given similar powers to gather information and receive
evidence for the purposes of ultimately recommending to the President suitable reparations for victims
of gross violations of human rights.9  The third and the most directly relevant committee for the
purposes of the present dispute is the Committee on Amnesty.10  This is a committee which must
consist of five persons of which the chairperson must be a judge.11  The Committee on Amnesty is
given elaborate powers to consider applications for amnesty.12  The Committee has the power to grant
amnesty in respect of any act, omission or offence to which the particular application for amnesty
relates, provided that the applicant concerned has made a full disclosure of all relevant facts and
provided further that the relevant act, omission or offence is associated with a political objective
committed in the course of the conflicts of the past, in accordance with the provisions of sections
20(2) and 20(3) of the Act.13  These sub-sections contain very detailed provisions pertaining to what
may properly be considered to be acts “associated with a political objective”.  Sub-section (3) of
section 20 provides as follows:
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“Whether a particular act, omission or offence contemplated in subsect ion (2) is an act

associated with a political objective, shall be decided with reference to the following criteria:

(a) The motive of the person who committed the act, omission or offence;

(b) the context in which the act, omission or offence took place, and in particular

whether the act, omission or offence was committed in the course of or as

part of a political uprising, disturbance or event, or in reaction thereto;

(c) the legal and factual nature of the act, omission or offence, including the

gravity of the act, omission or offence;

(d) the object or objective of the act, omission or offence, and in particular

whether the act, omission or offence was primarily directed at a political

opponent or State property or  personnel or against private property or

individuals;

(e) whether the act, omission or offence was committed in the execution of an

order of, or on behalf of, or with the approval of, the organisation, institution,

liberation movement or body of which the person who committed the act was

a member, an agent or a supporter; and

(f) the re lationship between the act, omission or offence and the political

objective pursued, and in particular the directness and proximity of the

relationship and the proportionality of the act, omission or offence to the

objective pursued, 

but does not include any act, omission or offence committed by any person referred to in

subsection (2) who acted-

(i) for personal gain: Provided that an act, omission or offence by any

person who acted and received money or anything of value as an

informer of the State or a former state,  political organisation or

liberation movement, shall not be excluded only on the grounds of

that person having received money or anything of value for his or

her information; or

(ii) out of personal malice, ill-will or spite, directed against the victim of

the acts committed.”

[6] After making provision for certain ancillary matters, section 20(7) (the constitutionality of
which is impugned in these proceedings) provides as follows:

“(7)  (a)  No person who has been granted amnesty in respect of an act ,  omiss ion or

offence shall be criminally or civilly liable in respect of such act, omission or offence
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and no body or organisation or the State shall be  liable, and no person shall be

vicariously liable, for any such act, omission or offence.

(b)  Where amnesty is granted to any person in respect of any act, omission or

offence, such amnesty shall have no influence upon the criminal liability of any other

person contingent upon the liability of the first-mentioned person.

(c)  No person, organisation or state shall be civilly or vicariously liable for an act,

omiss ion or offence committed between 1 March 1960 and the cut-off date by a

person who is deceased, unless amnesty could not have been granted in terms of this

Act in respect of such an act, omission or offence.”

Section 20(7) is followed by sections 20(8), 20(9) and 20(10). . .

 * * *

[7] What is clear from section 20(7), read with sections 20(8), (9) and (10), is that once a person
has been granted amnesty in respect of an act, omission or offence 

(a)  the offender can no longer be held “criminally liable” for such offence and no
prosecution in respect thereof can be maintained against him or her; 

(b) such an offender can also no longer be held civilly liable personally for any
damages sustained by the victim and no such civil proceedings can successfully be
pursued against him or her; 

(c)   if the wrongdoer is an employee of the state, the state is equally discharged
from any civil liability in respect of any act or omission of such an employee, even if
the relevant act or omission was effected during the course and within the scope of his
or her employment; and 

(d)  other bodies, organisations or persons are also exempt from any liability for
any of the acts or omissions of a wrongdoer which would ordinarily have arisen in
consequence of their vicarious liability for such acts or omissions.

[8] The applicants sought in this court to attack the constitutionality of section 20(7) on the grounds
that its consequences are not authorised by the Constitution.  They aver that various agents of the state,
acting within the scope and in the course of their employment, have unlawfully murdered and maimed
leading activists during the conflict against the racial policies of the previous administration and that
the applicants have a clear right to insist that such wrongdoers should properly be prosecuted and
punished, that they should be ordered by the ordinary courts of the land to pay adequate civil
compensation to the victims or dependants of the victims and further to require the state to make good
to such victims or dependants the serious losses which they have suffered in consequence of the
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criminal and delictual acts of the employees of the state.  In support of that attack Mr Soggot SC, who
appeared for the applicants together with Mr Khoza, contended that section 20(7) was inconsistent
with section 22 of the Constitution which provides that

 “[e]very person shall have the right to have justiciable disputes settled by a court of law or,

where appropriate, another independent or impartial forum.”  

He submitted that the Amnesty Committee was neither “a court of law” nor an “independent or
impartial forum” and that in any event the Committee was not authorised to settle “justiciable
disputes”.  All it was simply required to decide was whether amnesty  should be granted in respect
of a particular act, omission or offence.

[9] The effect of an amnesty undoubtedly impacts upon very fundamental rights.  All persons are
entitled to the protection of the law against unlawful invasions of their right to life, their right to
respect for and protection of dignity and their right not to be subject to torture of any kind.  When those
rights are invaded those aggrieved by such invasion have the right to obtain redress in the ordinary
courts of law and those guilty of perpetrating such violations are answerable before such courts, both
civilly and criminally.  An amnesty to the wrongdoer effectively obliterates such rights.

[10] There would therefore be very considerable force in the submission that section 20(7) of the
Act constitutes a violation of section 22 of the Constitution, if there was nothing in the Constitution
itself which permitted or authorised such violation.  The crucial issue, therefore, which needs to be
determined, is whether the Constitution, indeed, permits such a course.  Section 33(2) of the
Constitution provides that

“[s]ave as provided for in subsection (1) or any other provision of this Constitution, no law,

whether a rule of common law, customary law or legislation, shall limit any right entrenched

in this Chapter.”

Two questions arise from the provisions of this sub-section.  The first question is whether there is
“any other provision in this Constitution” which permits a limitation of the right in section 22 and
secondly if there is not, whether any violation of section 22 is a  limitation which can be justified in
terms of section 33(1) [the “limitation clause”] of the [Interim] Constitution . . . .* * * 

[11] Mr Marcus, who together with Mr D Leibowitz appeared for the Respondents, contended that
the epilogue, which I have previously quoted, is indeed a “provision of this Constitution” within the
meaning of section 33(2).  He argued that any law conferring amnesty on a wrongdoer in respect of
acts, omissions and offences associated with political objectives and committed during the prescribed
period, is therefore a law properly authorised by the Constitution.

[12] It is therefore necessary to deal, in the first place, with the constitutional status of the epilogue.
. . .* * * 
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[13] * * * 

[14] . . . That status is determined by section 232(4) of the Constitution which provides as follows:

“In interpreting this Constitution a provision in any Schedule, including the provision under the

heading ‘National Uni ty and Reconciliation’, to this Constitution shall not by reason only of

the fact that it is contained in a Schedule, have a lesser status than any other provision of this

Constitution which is not contained in a Schedule, and such provision shall for all purposes be

deemed to form part of the substance of this Constitution.”

The epilogue, therefore, has no lesser status than any other part of the Constitution.  As far as section
22 is concerned it therefore would have the same effect as a provision within section 22 itself which
enacted that:

“Nothing contained in this sub-section shall preclude Parliament from adopting a law providing

for amnesty to be granted in respect of acts, omissions and offences associated with political

objectives committed during a defined period and providing for the mechanisms, criteria and

procedures, including tribunals, if any, through which such amnesty shall be dealt with at any

time after the law has been passed.”

What is clear is that Parliament not only has the authority in terms of the epilogue to make a law
providing for amnesty to be granted in respect of the acts, omissions and offences falling within the
category defined therein but that it is in fact obliged to do so.  This follows from the wording in the
material part of the epilogue which is that “Parliament under this Constitution shall adopt a law”
providing, inter alia, for the “mechanisms, criteria and procedures ... through which ... amnesty shall
be dealt with”.

[15] It was contended that even if this is the proper interpretation of the status of the epilogue and
even if the principle of “amnesty” is authorised by the Constitution, it does not authorise, in particular,
the far-reaching amnesty which section 20(7) allows. . .

Amnesty in respect of criminal liability

[16] I understand perfectly why the applicants would want to insist that those wrongdoers who
abused their authority and wrongfully murdered, maimed or tortured very much loved members of their
families who had, in their view, been engaged in a noble struggle to confront the inhumanity of
apartheid, should vigorously be prosecuted and effectively be punished for their callous and inhuman
conduct in violation of the criminal law. . . .

[17] Every decent human being must feel grave discomfort in living with a consequence which
might allow the perpetrators of evil acts to walk the streets of this land with impunity, protected in
their freedom by an amnesty immune from constitutional attack, but the circumstances in support of this
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course require carefully to be appreciated.  Most of the acts of brutality and torture which have taken
place have occurred during an era in which neither the laws which permitted the incarceration of
persons or the investigation of crimes, nor the methods and the culture which informed such
investigations, were easily open to public investigation, verification and correction.  Much of what
transpired in this shameful period is shrouded in secrecy and not easily capable of objective
demonstration and proof.  Loved ones have disappeared, sometimes mysteriously and most of them
no longer survive to tell their tales.  Others have had their freedom invaded, their dignity assaulted
or their reputations tarnished by grossly unfair imputations hurled in the fire and the cross-fire of a
deep and wounding conflict.  The wicked and the innocent have often both been victims.  Secrecy and
authoritarianism have concealed the truth in little crevices of obscurity in our history.  Records are
not easily accessible, witnesses are often unknown, dead, unavailable or unwilling.  All that often
effectively remains is the truth of wounded memories of loved ones sharing instinctive suspicions,
deep and traumatising to the survivors but otherwise incapable of translating themselves into objective
and corroborative evidence which could survive the rigours of the law.  The Act seeks to address this
massive problem by encouraging these survivors and the dependants of the tortured and the wounded,
the maimed and the dead to unburden their grief publicly, to receive the collective recognition of a
new nation that they were wronged, and crucially, to help them to discover what did in truth happen
to their loved ones, where and under what circumstances it did happen, and who was responsible.
That truth, which the victims of repression seek so desperately to know is, in the circumstances, much
more likely to be forthcoming if those responsible for such monstrous misdeeds are encouraged to
disclose the whole truth with the incentive that they will not receive the punishment which they
undoubtedly deserve if they do.  Without that incentive there is nothing to encourage such persons to
make the disclosures and to reveal the truth which persons in the positions of the applicants so
desperately desire.  With that incentive, what might unfold are objectives fundamental to the ethos of
a new constitutional order.  The families of those unlawfully tortured, maimed or traumatised become
more empowered to discover the truth, the perpetrators become exposed to opportunities to obtain
relief from the burden of a guilt or an anxiety they might be living with for many long years, the country
begins the long and necessary process of healing the wounds of the past, transforming anger and grief
into a mature understanding and creating the emotional and structural climate essential for the
“reconciliation and reconstruction” which informs the very difficult and sometimes painful objectives
of the amnesty articulated in the epilogue.

[18] The alternative to the grant of immunity from criminal prosecution of offenders is to keep intact
the abstract right to such a prosecution for particular persons without the  evidence to sustain the
prosecution successfully, to continue to keep the dependants of such victims in many cases
substantially ignorant about what precisely happened to their loved ones, to leave their yearning for
the truth effectively unassuaged, to perpetuate their legitimate sense of resentment and grief and
correspondingly to allow the culprits of such deeds to remain perhaps physically free but inhibited
in their capaci ty to become active, full and creative members of the new order by a menacing
combination of confused fear, guilt, uncertainty and sometimes even trepidation.  Both the victims and
the culprits who walk on the “historic bridge” described by the epilogue will hobble more than walk
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to the future with heavy and dragged steps delaying and impeding a rapid and enthusiastic transition
to the new society at the end of the bridge, which is the vision which informs the epilogue.

[19] Even more crucially, but for a mechanism providing for amnesty, the “historic bridge” itself
might never have been erected.  For a successfully negotiated transition, the terms of the transition
required not only the agreement of those victimized by abuse but also those threatened by the transition
to a “democratic society based on freedom and equality”.  If the Constitution kept alive the prospect
of continuous retaliation and revenge, the agreement of those threatened by its implementation might
never have been forthcoming, and if it had, the bridge itself would have remained wobbly and
insecure, threatened by fear from some and anger from others.  It was for this reason that those who
negotiated the Constitution made a deliberate choice, preferring understanding over vengeance,
reparation over retaliation, ubuntu18 over victimisation.19

[20] Is section 20(7), to the extent to which it immunizes wrongdoers from criminal prosecution,
nevertheless objectionable on the grounds that amnesty might be provided in circumstances where the
victims, or the dependants of the victims, have not had the compensatory benefit of discovering the
truth at last or in circumstances where those whose misdeeds are so obscenely excessive as to justify
punishment, even if they were perpetrated with a political objective during the course of conflict in
the past?  Some answers to such difficulties are provided in the sub-sections of section 20.  The
Amnesty Committee may grant amnesty in respect of the relevant offence only if the perpetrator of the
misdeed makes a full disclosure of all relevant facts.  If the offender does not, and in consequence
thereof the victim or his or her family is not able to discover the truth, the application for amnesty will
fail.  Moreover, it will not suffice for the offender merely to say that his or her act was associated with
a political objective.  That issue must independently be determined by the Amnesty Committee
pursuant to the criteria set out in section 20(3), including the relationship between the offence
committed and the political objective pursued and the directness and proximity of the relationship and
the proportionality of the offence to the objective pursued.

[21] The result, at all levels, is a difficult, sensitive, perhaps even agonising, balancing act between
the need for justice to victims of past abuse and the need for reconciliation and rapid transition to a
new future;  between encouragement to wrongdoers to help in the discovery of the truth and the need
for reparations for the victims of that truth; between a correction in the old and the creation of the new.
It is an exercise of immense difficulty interacting in a vast network of political, emotional, ethical and
logistical considerations.  It is an act calling for a judgment falling substantially within the domain of
those entrusted with lawmaking in the era preceding and during the transition period.  The results may
well often be imperfect and the pursuit of the act might inherently support the message of Kant that “out
of the crooked timber of humanity no straight thing was ever made”.  There can be legitimate debate
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about the methods and the mechanisms chosen by the lawmaker to give effect to the difficult duty
entrusted upon it in terms of the epilogue.  We are not concerned with that debate or the wisdom of
its choice of mechanisms but only with its constitutionality.  That, for us, is the only relevant standard.
Applying that standard, I am not satisfied that in providing for amnesty for those guilty of serious
offences associated with political objectives and in defining the mechanisms through which and the
manner in which such amnesty may be secured by such offenders, the lawmaker, in section 20(7), has
offended any of the express or implied limitations on its powers in terms of the Constitution.

[22] * * * 

[25] Mr Soggot contended on behalf of the applicants that the state was obliged by international law
to prosecute those responsible for gross human rights violations and that the provisions of section
20(7) which authorised amnesty for such offenders constituted a breach of international law.  We were
referred in this regard to the provisions of article 49 of the first Geneva Convention for the
Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, article 50 of
the second Geneva Convention for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea, article 129 of the third Geneva Convention relative
to the Treatment of Prisoners of War and article 146 of the fourth Geneva Convention relative to the
Protection of Civilian Persons in Time of War.  The wording of all these articles is exactly the same
and provides as follows:

“The High Contracting Parties undertake to enact any legislation necessary to provide effective

penal sanctions for persons committing,  or ordering to be committed, any of the grave

breaches ...”

defined in the instruments so as to include, inter alia, wilful killing, torture or inhuman treatment and
wilfully causing great suffering or serious injury to body or health.  They add that each High
Contracting Party shall be under an obligation to search for persons alleged to have committed such
grave breaches and shall bring such persons, regardless of their nationality, before its own courts.

[26] The issue which falls to be determined in this Court is whether section 20(7) of the Act is
inconsistent with the Constitution.  If it is, the enquiry as to whether or not international law prescribes
a different duty is irrelevant to that determination.  International law and the contents of international
treaties to which South Africa might or might not be a party at any particular time are, in my view,
relevant only in the interpretation of the Constitution itself, on the grounds that the lawmakers of the
Constitution should not lightly be presumed to authorise any law which might constitute a breach of
the obligations of the state in terms of international law.  International conventions and treaties do not
become part of the municipal law of our country, enforceable at the instance of private individuals in
our courts, until and unless they are incorporated into the municipal law by legislative enactment.

[27] These observations are supported by the direct provisions of the Constitution itself referring
to international law and international agreements.  Section 231(3) of the  Constitution makes it clear
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that when Parliament agrees to the ratification of or accession to an international agreement such
agreement becomes part of the law of the country only if Parliament expressly so provides and the
agreement is not inconsistent with the Constitution.  Section 231(1) provides in express terms that

“[a]ll rights and obligations under international agreements  which immediately before the

commencement of this Constitution were vested in or binding on the  Republic  within the

meaning of the previous Constitution, shall be vested in or binding on the Republic under this

Constitution, unless provided otherwise by an Act of Parliament.”

It is clear from this section that an Act of Parliament can override any contrary rights or obligations
under international agreements entered into before the commencement of the  Constitution.  The same
temper is evident in section 231(4) of the Constitution which provides that

“[t]he rules of customary international law binding on the Republic, shall unless inconsistent

with this Constitution or an Act of Parliament, form part of the law of the Republic.”

Section 35(1) of the Constitution is also perfectly consistent with these conclusions.  It reads as
follows:

“In interpreting the provisions of this Chapter a court of law shall promote the values which

underlie an open and democratic society based on f reedom and equality and shall, where

applicable, have regard to public international law applicable to the protection of the rights

entrenched in this Chapter, and may have regard to comparable foreign case law.”

The court is directed only to “have regard” to public international law if it is applicable to the
protection of the rights entrenched in the chapter.

[28] The exact terms of the relevant rules of public international law contained in the Geneva
Conventions relied upon on behalf of the applicants would therefore be irrelevant if, on a proper
interpretation of the Constitution, section 20(7) of the Act is indeed authorised by the Constitution, but
the content of these Conventions in any event do not assist the case of the applicants.

[29] In the first place it is doubtful whether the Geneva Conventions of 1949 read with the relevant
Protocols thereto apply at all to the situation in which this country found itself during the years of the
conflict to which I have referred.

[30] Secondly, whatever be the proper ambit and technical meaning of these Conventions and
Protocols, the international literature in any event clearly appreciates the distinction between the
position of perpetrators of acts of violence in the course of war (or other conflicts between states or
armed conflicts between liberation movements seeking self-determination against colonial and alien
domination of their countries), on the one hand, and their position in respect of violent acts perpetrated
during other conflicts which take place within the territory of a sovereign state in consequence of a
struggle between the armed forces of that state and other dissident armed forces operating under
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responsible command, within such a state on the other.  In respect of the latter category, there is no
obligation on the part of a contracting state to ensure the prosecution of those who might have
performed acts of violence or other acts which would ordinarily be characterised as serious invasions
of human rights.  On the contrary, article 6(5) of Protocol II to the Geneva Conventions of 1949
provides that

“[a]t the end of hostilities, the authorities in power shall endeavour to grant the broadest

possible amnesty to persons who participated in the armed conflict, or those deprived of their

liberty for reasons related to the armed conflict, whether they are interned or detained.”

[31] The need for this distinction is obvious.  It is one thing to allow the officers of a hostile power
which has invaded a foreign state to remain unpunished for gross violations of human rights
perpetrated against others during the course of such conflict.  It is another thing to compel such
punishment in circumstances where such violations have substantially occurred in consequence of
conflict between different formations within the same state in respect of the permissible political
direction which that state should take with regard to the structures of the state and the parameters of
its political policies and where it becomes necessary after the cessation of such conflict for the society
traumatised by such a conflict to reconstruct itself.  The erstwhile adversaries of such a conflict
inhabit the same sovereign territory.  They have to live with each other and work with each other and
the state concerned is best equipped to determine what measures may be most conducive for the
facilitation of such reconciliation and reconstruction.  That is a difficult exercise which the nation
within such a state has to perform by having regard to its own peculiar history, its complexities, even
its contradictions and its emotional and institutional traditions.  What role punishment should play in
respect of erstwhile acts of criminality in such a situation is part of the complexity. . . .

[32] * * * 

Amnesty in respect of the civil liability of individual wrongdoers

[33] Mr Soggot submitted that chapter  3 of the Constitution, and more particularly section 22,
conferred on every person the right to pursue, in the ordinary courts of the land or before independent
tribunals, any claim which such person might have in civil law for the recovery of damages sustained
by such a person in consequence of the unlawful delicts perpetrated by a wrongdoer.   He contended
that the Constitution did not authorise Parliament to make any law which would have the result of
indemnifying (or otherwise rendering immune from liability) the perpetrator of any such delict against
any claims made for damages suffered by the victim of such a delict.  In support of that argument he
suggested that the concept of “amnesty”, referred to in the epilogue to the Constitution, was, at worst
for the applicants, inherently limited to immunity from criminal prosecutions.  He contended that even
if a wrongdoer who has received amnesty could plead such amnesty as a defence to a criminal
prosecution, such amnesty could not be used as a shield to protect him or her from claims for delictual
damages suffered by any person in consequence of the act or omission of the wrongdoer.
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[34] There can be no doubt that in some contexts the word “amnesty” does bear the limited meaning
contended for by counsel.  Thus one of the meanings of amnesty referred to in The Oxford English
Dictionary is “... a general overlooking or pardon of past offences, by the ruling authority” and in
similar vein, Webster’s Dictionary gives as the second meaning of amnesty “a deliberate overlooking,
as of an offense”.  Wharton’s Law Lexicon also refers to amnesty in the context “by which crimes
against the Government up to a certain date are so obliterated that they can never be brought into
charge.

[35] I cannot, however , agree that the concept of amnesty is inherently to be limited to the
absolution from criminal liability alone, regardless of the context and regardless of the circumstances.
The word has no inherently fixed technical meaning.  Its origin is to be found from the Greek concept
of “amnestia” and it indicates what is described by Webster’s Dictionary as “an act of oblivion”.  The
degree of oblivion or obliteration must depend on the circumstances.  It can, in certain circumstances,
be confined to immunity from criminal prosecutions and in other circumstances be extended also to
civil liability.  . . .

[36] What are the material circumstances of the present case?  As I have previously said, what the
epilogue to the Constitution seeks to achieve by providing for amnesty is the facilitation of
“reconciliation and reconstruction” by the creation of mechanisms and procedures which make it
possible for the truth of our past to be uncovered.  Central to the justification of amnesty in respect of
the criminal prosecution for offences committed during the prescribed period with political
objectives, is the appreciation that the truth will not effectively be revealed by the wrongdoers if they
are to be prosecuted for such acts.  That justification must necessarily and unavoidably apply to the
need to indemnify such wrongdoers against civil claims for payment of damages.  Without that
incentive the wrongdoer cannot be encouraged to reveal the whole truth which might inherently be
against his or her material or proprietary interests.  There is nothing in the language of the epilogue
which persuades me that what the makers of the Constitution intended to do was to encourage
wrongdoers to reveal the truth by providing for amnesty against criminal prosecution in respect of
their acts but simultaneously to discourage them from revealing that truth by keeping intact the threat
that such revelations might be visited with what might in many cases be very substantial claims for
civil damages.  It appears to me to be more reasonable to infer that the legislation contemplated in the
epilogue would, in the circumstances defined, be wide enough to allow for an amnesty which would
protect a wrongdoer who told the truth, from both the criminal and the civil consequences of his or her
admissions.

[37] This conclusion appears to be fortified by the fact that what the epilogue directs is that 

“amnesty shall be granted in respect of acts, omissions and offences ...”.

If the purpose was simply to provide mechanisms in terms of which wrongdoers could be protected
from criminal prosecution in respect of offences committed by them, why would there be any need to
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refer also to “acts and omissions” in addition to offences?  The word “offences” would have covered
both acts and omissions in any event.

[38] In the result I am satisfied that section 20(7) is not open to constitutional challenge on the
ground that it invades the right of a victim or his or her dependant to recover damages from a
wrongdoer for unlawful acts perpetrated during the conflicts of the past.  If there is any such invasion
it is authorised and contemplated by the relevant parts of the epilogue.

The effect of amnesty on any potential civil liability of the state

[39] Mr Soggot contended forcefully that whatever be the legitimate consequences of the kind of
amnesty contemplated by the epilogue for the criminal and civil lability of the wrongdoer, the
Constitution could not justifiably authorise any law which has the effect of indemnifying the state itself
against civil claims made by those wronged by criminal and delictual acts perpetrated by such
wrongdoers in the course and within the scope of their employment as servants of the state.  Section
20(7) of the Act, he argued, had indeed that effect and was therefore unconstitutional to that extent.

[40] This submission has one great force.  It is this.  If the wrongdoer in the employment of the state
is not personally indemnified in the circumstances regulated by the Act, the truth might never unfold.
It would remain shrouded in the impenetrable mysteries of the past, leaving the dependants of many
victims with a grief unrelieved by any knowledge of the truth.  But how, it was argued, would it deter
such wrongdoers from revealing the truth if such a revelation held no criminal or civil consequences
for them?  How could such wrongdoers be discouraged from disclosing the truth if their own liberty
and property was not to be threatened by such revelations, but the state itself nevertheless remained
liable to compensate the families of victims for such wrongdoings perpetrated by the servants of the
state?

[41] This is a serious objection which requires to be considered carefully.  I think it must be
conceded that in many cases, the wrongdoer would not be discouraged from revealing the whole truth
merely because the consequences of such disclosure might be to saddle the state with a potential civil
liability for damages arising from the delictual acts or omissions of a wrongdoer (although there may
also be many cases in which such a wrongdoer, still in the service of the state, might in some degree
be inhibited or even coerced from making disclosures implicating his or her superiors).

[42] The real answer, however, to the problems posed by the questions which I have identified,
seems to lie in the more fundamental objectives of the transition sought to be attained by the
Constitution and articulated in the epilogue itself.  What the Constitution seeks to do is to facilitate the
transition to a new democratic order, committed to “reconciliation between the people of South Africa
and the reconstruction of society”.  The question is how this can be done effectively with the
limitations of our resources and the legacy of the past.
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[43] The families of those whose fundamental human rights were invaded by torture and abuse are
not the only victims who have endured “untold suffering and injustice” in consequence of the crass
inhumanity of apartheid which so many have had to endure for so long.  Generations of children born
and yet to be born will suffer the consequences of poverty, of malnutrition, of homelessness, of
illiteracy and disempowerment generated and sustained by the institutions of apartheid and its manifest
effects on life and living  for so many.  The country has neither the resources nor the skills to reverse
fully these massive wrongs.  It will take many years of strong commitment, sensitivity and labour to
“reconstruct our society” so as to fulfill the legitimate dreams of new generations exposed to real
opportunities for advancement denied to preceding generations initially by the execution of apartheid
itself and for a long time after its formal demise, by its relentless consequences.  The resources of the
state have to be deployed imaginatively, wisely, efficiently and equitably, to facilitate the
reconstruction process in a manner which best brings relief and hope to the widest sections of the
community, developing for the benefit of the entire nation the latent human potential and resources of
every person who has directly or indirectly been burdened with the heritage of the shame and the pain
of our racist past.

[44] Those negotiators of the Constitution and leaders of the nation who were required to address
themselves to these agonising problems must have been compelled to make hard choices.  They could
have chosen to direct that the limited resources of the state be spent by giving  preference to the
formidable delictual claims of those who had suffered from acts of murder, torture or assault
perpetrated by servants of the state, diverting to that extent, desperately needed funds in the crucial
areas of education, housing and primary health care.  They were entitled to permit a different choice
to be made between competing demands inherent in the problem.  They could have chosen to direct
that the potential liability of the state be limited in respect of any civil claims by differentiating
between those against whom prescription could have been pleaded as a defence and those whose
claims were of such recent origin that a defence of prescription would have failed.  They were entitled
to reject such a choice on the grounds that it was irrational.  They could have chosen to saddle the state
with liability for claims made by insurance companies which had compensated institutions for
delictual acts performed by the servants of the state and to that extent again divert funds otherwise
desperately needed to provide food for the hungry, roofs for the homeless and black boards and desks
for those struggling to obtain admission to desperately overcrowded schools.  They were entitled to
permit the claims of such school children and the poor and the homeless to be preferred.

[45] The election made by the makers of the Constitution was to permit Parliament to favour “the
reconstruction of society” involving in the process a wider concept of “reparation”, which would
allow the state to take into account the competing claims on its resources but, at the same time, to have
regard to the “untold suffering” of individuals and families whose fundamental human rights had been
invaded during the conflict of the past.  In some cases such a family may best be assisted by a
reparation which allows the young in this family to maximise their potential through bursaries and
scholarships; in other cases the most effective reparation might take the form of occupational training
and rehabilitation; in still other cases complex surgical interventions and medical help may be
facilitated; still others might need subsidies to prevent eviction from homes they can no longer
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maintain and in suitable cases the deep grief of the traumatised may most effectively be assuaged by
facilitating the erection of a tombstone on the grave of a departed one with a public acknowledgement
of his or her valour and nobility.  There might have to be differentiation between the form and quality
of the reparations made to two persons who have suffered exactly the same damage in consequence
of the same unlawful act but where one person now enjoys lucrative employment from the state and
the other lives in penury.

[46] All these examples illustrate, in my view, that it is much too simplistic to say that the
objectives of the Constitution could only properly be achieved by saddling the state with the formal
liability to pay, in full, the provable delictual claims of those who have suffered patrimonial loss in
consequence of the delicts perpetrated with political objectives by servants of the state during the
conflicts of the past.  There was a permissible alternative, perhaps even a more imaginative and more
fundamental route to the “reconstruction of society”, which could legitimately have been followed.
This is the route which appears to have been chosen by Parliament through the mechanism of amnesty
and nuanced and individualised reparations in the Act.  I am quite unpersuaded that this is not a route
authorised by the epilogue to the Constitution.

[47] The epilogue required that a law be adopted by Parliament which would provide for
“amnesty” and it appreciated the “need for reparation”, but it left it to Parliament to decide upon the
ambit of the amnesty, the permissible form and extent of such reparations and the procedures to be
followed in the determination thereof, by taking into account all the relevant circumstances to which
I have made reference.  Parliament was therefore entitled to decide that, having regard to the resources
of the state, proper reparations for those victimised by the unjust laws and practices of the past
justified formulae which did not compel any irrational differentiation between the claims of those who
were able to pursue enforceable delictual claims against the state and the claims of those who were
not in that position but nevertheless deserved reparations. 

[48] * * * 

[49] * * * 

Conclusion

[50] In the result, I am satisfied that the epilogue to the Constitution authorised and contemplated
an “amnesty” in its most comprehensive and generous meaning so as to enhance and optimise the
prospects of facilitating the constitutional journey from the shame of the past to the promise of the
future.  Parliament was, therefore, entitled to enact the Act in the terms which it did.  This involved
more choices apart from the choices I have previously identified.  They could have chosen to insist
that a comprehensive amnesty manifestly involved an inequality of sacrifice between the victims and
the perpetrators of invasions into the fundamental rights of such victims and their families, and that,
for this reason, the terms of the amnesty should leave intact the claims which some of these victims
might have been able to pursue against those responsible for authorising, permitting or colluding in

file:///c|/CompCL/1993c.pdf
file:///c|/CompCL/1996c.pdf


Interim Constitution MAHOMED DP
Constitution 1996

18

such acts, or they could have decided that this course would impede the pace, effectiveness and
objectives of the transition with consequences substantially prejudicial for the people of a country
facing, for the first time, the real prospect of enjoying, in the future, some of the human rights so
unfairly denied to the generations which preceded them.  They were entitled to choose the second
course.  They could conceivably have chosen to differentiate between the wrongful acts committed
in defence of the old order and those committed in the resistance of it, or they could have chosen a
comprehensive form of amnesty which did not make this distinction.  Again they were entitled to make
the latter choice.  The choice of alternatives legitimately fell within the judgment of the lawmakers.
The exercise of that choice does not, in my view, impact on its constitutionality.  It follows from these
reasons that section 20(7) of the Act is authorised by the Constitution itself and it is unnecessary to
consider the relevance and effect of section 33(1) of the Constitution.

[51] * * * 

Chaskalson P, Ackermann, Kriegler, Langa, Madala, Mokgoro, O’Regan and Sachs JJ concur in the
judgment of Mahomed DP.

[A separate opinion of DIDCOTT J is omitted.]
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