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The grammar of modern constitutionalism determines the structure and limits of key
components of contemporary legal and political discourse. This grammar constitutes
an important part of our legal and political imagination. It determines what questions
we ask about our polities, as well as the range of possible answers to these questions.
This grammar consists of a series of rules and principles about the appropriate use of
concepts like people, self-government, citizen, rights, equality, autonomy, nation, and
popular sovereignty.! Queries about the normative relationship among state, nation,
and cultural diversity; the criteria that should be used to determine the legitimacy of
the state; the individuals who can be considered members of the polity; the
distinctions and limits between the private and public spheres; and the differences
between autonomous and heteronomous political communities makes sense to us
because they emerge from the rules and principles of modern constitutionalism.
Responses to these questions are certainly diverse. Different traditions of
interpretation in modern constitutionalism — liberalism, communitarianism, and
nationalism, among others — compete to control the way these concepts are
understood and put into practice.” Yet these questions and answers cannot violate the
conceptual borders established by modern constitutionalism. If they do, they would
be considered unintelligible, irrelevant, or useless. Today, for example, it would be

difficult to accept the relevancy of a question about the relationship between the



legitimacy of the state and the divine character of the king. It would also be very
difficult to consider valuable the idea that the fundamental rights of citizens should
be a function of race or gender. The secular character of modern constitutionalism —
as well as its egalitarian impulse — would sweep these issues to the margins of the

legal and political discourse.

The origins of modern constitutionalism can be linked to the works of a
relatively small group of philosophers.’ Thomas Hobbes, John Locke, Jean Jacques
Rousseau, Charles Montesquieu, Immanuel Kant, and John Stuart Mill, among
others, have contributed to the creation of the basic rules and principles that govern
modern constitutionalism. These authors are ineludible references for understanding
central political and legal issues of the modern and contemporary polities. Issues like
the relationship between consent and legitimacy, law and politics, will and reason,
the individual and the state, and freedom and diversity cannot be understood without
exploring the works of these political theorists. Modern constitutionalism’s
contractualism, individualism, and rationalism, for example, are connected to one or
several of these authors. A genealogy of modern political and legal imagination

cannot be complete without examining the works of these thinkers.

The fundamental rules and principles of modern constitutionalism articulated
by these authors are (and have been) continuously interpreted and reinterpreted. For
these norms to provide specific conceptual tools for understanding, evaluating, and
solving contemporary states’ basic challenges, they have to be given more specific

meaning. Yet the number of authoritative interpreters of this grammar is relatively



small. Only a few institutions — such as the Supreme Court of the United States, the
European Court of Human Rights, and the German Constitutional Court — are
considered paradigmatic operators and enforcers of modern constitutionalism’s basic
rules and principles.* These legal institutions are the ones that determine the
paradigmatic use of modern constitutionalism’s basic norms.’ They are the ones
responsible for defining and solving key contemporary political and legal problems
by giving specific content to modern constitutionalism’s rules and principles. The
answers that these institutions give to questions like “What are the limits of judicial
review?,” “What is the meaning of the principle of separation of powers?,” “Are
social and economic rights mere political aspirations?,” “How should cultural
minorities be recognized and accommodated?,” “Can security trump individual
rights?,” and “What are the rights of immigrants?”’ are considered by most legal
communities to fundamentally enable the connection of modern constitutionalism to
the realities of contemporary polities. Their answers to these questions usually
become inevitable references for other legal and political institutions around the
world. The jurisprudence of these institutions is widely read and quoted by scholars

and legal institutions all over the globe.

Likewise, the work of major contemporary political philosophers like John
Rawls, Robert Nozick, and Charles Taylor, to name only a few, is also considered
authoritative for comprehending, transforming, and updating the basic components of
modern constitutionalism. Their work brings up to date and sometimes transforms the

grammar of modern constitutionalism. Rawls’s “original position” and “the veil of



ignorance,” for example, have been fundamental to discussions about the foundations
of a modern liberal polity.® His “overlapping consensus™ has been key for thinking
about how to accommodate diversity and make decisions about the norms that should
govern a pluralistic polity.” Nozick’s defense of a minimal state as a way of
protecting autonomy has been crucial for imagining the structure that a state should
have in order to protect one of modern constitutionalism’s most important values.®
The history of the modern self offered by Taylor has notoriously contributed to the
understanding of the ways in which we think about the subject in general, and the
legal subject in particular.” Of course, beneath this first level of authoritative and
well-recognized interpreters are several other levels of institutional and scholarly
interpreters of modern constitutionalism. Countless other scholars and institutions
interpret and use the language of modern constitutionalism. The number of
publications on political theory and constitutional law is enormous all over the world;
likewise, a great number of institutions around the globe use modern
constitutionalism to understand and address key political issues in their polities. Yet
most of them occupy a lower tier position in the dialogue that aims to give content to
and use modern constitutionalism. The politics of constitutional legal and political

knowledge has an unwritten but firmly entrenched hierarchy.

In this hierarchy, the scholarship and legal products created by the Global
South'® occupy a particularly low level. It is extraordinary to hear the name of a
scholar or a legal institution from the Global South in this dialogue. The

jurisprudence of a Global South court is very seldom mentioned by the specialized



literature when discussing the meaning of key concepts of modern constitutionalism.
It is very rare to see a course on comparative constitutional law in a North American
or Western European university that includes a section about the constitutional law of

a country in the Global South.

There are many reasons for this lack. First, the law of the countries of the
Global South, historically, has been considered a secondary component of one of the
major legal traditions of the world." The majority of the legal systems of the Global
South, the argument goes, reproduce or derive from continental European or Anglo-
American law."? Latin America is a weak member of the civil tradition (French,
German, Spanish, and Italian law, in particular);'" Africa is a young and naive
participant in the Anglo-American or civil law tradition;'* Eastern Europe uses a
mixture of obsolete socialist law and recent imports from Anglo-American or
Western European Law;'"” and the majority of law in present-day Asia is a
reproduction of the law of the colonial powers that dominated the region politically.'®
Certainly, this official law coexists in many cases with one or more “native” legal
systems. Nevertheless, native law is subordinated to the official law of foreign origin
or else it is of inferior quality. At the same time, the dominant dialogue is colored by
an assumption that the level of effectiveness of the law in the Global South is
generally very low. The law is not a central instrument for social control in this
region of the world, the thinking goes. Other kinds of norms — moral and political, for

example — maintain order and social cohesion. From this perspective, the social,



economic, and political underdevelopment of these regions of the world is directly

related to the underdevelopment of their legal systems.

It does not seem very useful, therefore, to study this weak academic
production, which reflects on a set of norms that are merely rules on paper and
subproducts of other legal traditions. At most, the law of the Global South — or rather
its inefficiency and lack of originality — can be of interest to sociologists,
anthropologists, and law professors interested in issues of social justice and the
reforms needed to achieve it."” These social scientists, legal academics, and activists
may find an interesting object of study in the social norms that effectively regulate
the lives of those living in the region. Similarly, trying to explain and evaluate the
weakness of the law in the countries of the Global South, as well as proposing and
implementing reforms to solve the problems facing them, can be a fertile field of
research and action for the academia of the Global North. For legal academia in the
North, the attractive object of study in the Global South is not the law itself, or even
the local academic production examining it, but rather the failure of law in the

region.'®

Second, the view that Global South countries’ law is merely an iteration of
other legal communities’ legal production has been consolidated by the influence that
U.S. law and the U.S. legal academy have had in the region in recent decades."” The
impact of U.S. legal rules and scholarship during the past decades has been notable.
Several countries in the region, for example, have imported the U.S. accusatory

criminal system,”® and several others have imported U.S.-inspired neoclassical liberal



labor laws aimed to increase the flexibility of labor markets.?' Additionally, the U.S.
legal education model has been extremely influential in many Asian, Latin American,
Eastern European, and African countries.” The work of legal scholars such as Ronald
Dworkin, Lawrence Tribe, and Carl Susstein has become familiar to an important
number of Global South law students and professors.” The influence of U.S. schools
of thought like law and economics, and law and development is strong in many law
schools in the Global South. As a result, the Global North academy tends to assume
there is little of value in the law of the Global South. To understand and evaluate the
accusatory criminal system or liberal political and legal theory, the thinking goes, it is
not necessary to look to the South. To formulate the normative criteria that should
guide the transformation of law schools, it is not useful to explore the experiences of
law schools in the South. To attain these aims, it is thought necessary only to focus
on the academic production and legal practice of the United States — it is, after all, the
original font of the doctrine and theory that has nourished the changes in the law of

Global South countries during the past decades.

Third, the indifference of the Global North academy toward the law of the
Global South is related to the formalism of the Global South.* The idea that law is a
closed, complete, coherent, and univocal system has controlled the way in which an
important part of the law in the Global South is thought about and practiced. A
significant part of Latin American,*® African,” Asian,*® and Eastern Europe® legal
academia is still dominated by various forms of legal formalism. The formalist

concept of law is certainly not very illuminating or useful. Many academics from the



Global South have argued so0.*® Its descriptive and normative weaknesses are well
known: The mechanical theory of adjudication that it promotes does not describe the
way in which judges really decide cases. In practice, syllogism is only one of the
many tools that judges use to adjudicate. The distance between concepts, norms, and
facts has to be bridged by judges’ wills. There is no natural connection between law’s
concepts and mandates, and social reality. The supposed univocity of most legal
norms defended by legal formalism contrasts with the ambiguity and vagueness that
characterize many of these norms. The supposed coherence of the legal system is in
tension with the contradictions found in contemporary legal systems. As a way of
understanding law, formalism is analogous to the classical legal thought that
predominated during the second half of the nineteenth century and first decades of
the twentieth in the United States.’ This is a theoretical view that was radically
debilitated by the attack mounted against it by legal realism.** For a significant part
of the U.S. legal academy, therefore, the legal systems of the Global South are only
useful to study or illustrate the failure of law.** The law of the Global South
countries, it is thought, is not a useful object of study if the aim is to understand the

central issues of contemporary legal theory, doctrine, and practice.

Fourth, the academic communities in the North are more robust than the
academic communities in the South. The quantity and quality of academic products®
are much higher in law schools in the North than in the South. Similarly, the levels of
academic rigor and criticism are much higher in the former than in the latter region of

the world. The number of books and specialized journals produced in the legal



academia of the North, as well as their richness and complexity, is much greater than
the number produced in the South, for example. Similarly, although the dynamics and
rhythms of production and publication have been established and standardized in the
North, they are just beginning to be structured and disseminated in the South. The
number and type of products generated each academic year, the stability of
specialized journals, and the institutional quality control recognized by the academic
community, among others, are issues that are just beginning to be discussed or

internalized in many of the academic communities of the Global South.

Fifth, the closed and parochial character of the U.S. legal academy, along with
the selective openness of most of Western Europe’s legal academy, discourages any
dialogue with the legal institutions of the Global South.* Despite the evident
strengths of U.S. law schools, for example, in matters like the quality and number of
publications, qualified human resources, and available economic resources, these
institutions tend to see law as a fundamentally national phenomenon. Law schools
that emphasize educating students for the practice of law do not find much value in
comparative law. Young professionals do not need to know foreign legal norms,
doctrine, or theory to practice competently. The more “academic” law schools seem
to believe that the most important objects of study can be found in the U.S. legal
community. Foreign legal systems and doctrine produced in other polities are not
very attractive to U.S. law professors. Western Europe’s legal academy might be
viewed as more open to comparative law. Even there, however, the legal systems

considered valuable to the comparative enterprise tend to be located in Europe or
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North America. Global South scholars or legal systems are seldom invited to the

dialogue on comparative law.

These five arguments not only explain the marginal position that Global
South scholars and legal institutions occupy in the interpretation, use, and
transformation of modern constitutionalism, but also serve as the source of a set of
unstated background assumptions that govern the production, circulation, and use of
legal knowledge. Generally, these assumptions remain implicit: They are not often
discussed openly among legal scholars and other legal operators like judges or
practitioners. However, they firmly govern the relationship between the legal
communities in the Global North and South. They determine, among other things, the
dialogue about the interpretation and use of the grammar of modern
constitutionalism. The first assumption that these five arguments generate is what |
would like to call the argument of the “production well.” This states that the only
context for the production of knowledge is the legal academia in the North. The
intellectual production of the South is considered to be a weak reproduction of the
knowledge generated in the North, a form of diffusion, or a mere local application of
the same. It is argued that while legal academia and institutions in the North create
original academic products, legal academia and institutions in the South only
articulate products derived from other sources. Although the former opens up new
descriptive, critical, and normative paths, the latter follows the routes already opened

by the epistemological communities of the Global North.
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Second, the arguments presented above generate what I call the assumption of
“protected geographical indication.” This indicates that all knowledge produced in
the North is worthy of respect and recognition per se, given the context from which it
emerges. Even before it has been read or evaluated, the mere origin of the academic
product generates positive qualifications. As a wine from Burgundy is considered to
be a good wine, an article written in English by an American professor and published
in a legal journal at a university in North America is considered to be of good quality,
even before being read. Legal knowledge generated in the South is only legitimate
when academics from the North have given it their approval. Legal products from the
South are marked (negatively) by their origin. This seal can only be lifted when
representatives from the production well of legitimate legal knowledge believe that it
should be. The positive qualification of an academic product from the South on the
part of Southern academics is, at best, an indication of its quality. Professors from the
North, however, must confirm this characterization. The assumption of the
production well is analytically distinguishable from the assumption of the protected

geographical indication; in practice, however, the two assumptions are intertwined.

Third, the five arguments outlined above produce what I call the specific
assumption of the “effective operator.” This unstated background assumption
indicates that academics and legal institutions from the North are much better trained
to make effective and legitimate use of legal knowledge than are academics and legal
institutions from the South. The use of academic products, in this view, has ethical

consequences. To ignore or violate the rules guiding the use of legal knowledge
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questions the moral values that the academic community shares, may adversely affect
third parties, and threatens the legitimacy of intellectual products. To illustrate this
assumption, it might be useful to appeal to clinical legal education. The “effective
operator” assumption is particularly thorny in the clinical legal setting. Clinical
projects have an explicit political role, in that they usually involve and directly affect
vulnerable groups. Thus, the improper use of legal knowledge will have negative
consequences for clients of these clinics, as well as for the legitimacy of the projects
themselves. Clinical professors in the North have the academic know-how?® to make
proper use of the academic products created. Similarly, they have access to networks
and spaces of power to make effective use of this knowledge. On the other hand, the
inexperience, lack of knowledge, or ingenuousness of clinical professors in the South
with respect to the use of legal knowledge, it is thought, can lead clinical projects to
ruin. Again, professors from the North must make the key decisions on the use of the

knowledge that is created in or relevant to these clinical projects.

The foregoing factors explain the marginal place the Global South occupies in
the discussion about the content and structure of law and the rules that govern the
exchanges between Global North and Global South legal communities. These factors
have two dimensions: one that illuminates and one that obscures reality. On the one
hand,they describe and properly characterize one part of the reality of legal academic
communities of the Global South and North. It is true, for example, that many sectors
of the Global South legal academy have tended to reproduce and not to create legal

knowledge.’” Many of the legal norms that are issued, the doctrines that interpret
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them, and the theories that substantiate, evaluate, or contextualize them are a local
application of knowledge created in foreign legal communities. Similarly, it is true
that legal formalism has controlled part of the Global South’s legal conscience and
that this is a poor concept of law. Many Global South legal scholars have argued so0.*®
Finally, it is also correct to say that a good part of the Global North legal academy is
centered on itself and is not very interested in what happens beyond its borders,

particularly if crossing these borders takes it to a legal system of the Global South.*

However, on the other hand, these arguments are questionable both from a
descriptive point of view and from a normative standpoint. These arguments, along
with the three assumptions they generate, homogenize a reality that is full of shades
and hues. Thus, first, these general arguments ignore the heterogeneity of legal
academic communities. There is no doubt that, overall, the law schools of the Global
North, in North America particularly, have built stronger academic communities than
those in the Global South. Nevertheless, there are internal weaknesses in both
contexts, as well as nuances and exceptions to the rules noted in each. Legal
academia in the North offers a wide range of schools, with varying levels of quality.
For example, a law school located at the top of the various rankings that exist in the
United States, Canada, or United Kingdom is not the same thing as a school in the
middle of such rankings, or one at the bottom.* The differences are even more
important when comparing the strengths and weaknesses of schools in the top tier
with those in the second and third tiers of the hierarchy in the United States. The

contrasts in the quality of the academic products generated, as well as the financial
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resources available, are notable in many cases. The strength of journals published, the
wealth of libraries, the number and quality of exchanges with academics from other
parts of the world, and the conferences offered vary markedly between these schools.
Finally, these arguments and rules obscure the fact that, even in good law schools,
there are professors who are not academically strong or that the quality of the
academic products written by any given professor varies, sometimes significantly. In
sum, the arguments of the well of production, protected designation of origin, and
effective operator ignore the differences in the quality of law schools. These
arguments invalidate this diversity and identify “professor” and “quality academic
product” with the law schools of the Global North, and with schools in the United

States in particular.

Similarly, it is important to note that these arguments eliminate a priori
differences within the academic communities of the Global South. A Brazilian,
Colombian, or Chilean “garage”™' law school is not the same thing as the law school
at the University of the Witwatersrand, the law school of the National University of
Taiwan, and the National Law School at the University of India, Bangalore. There are
salient differences in the quality of professors and academic products, as well as in
the economic resources at their disposal. It is true that the role still given to the legal
academic in many parts of the Global South is the systematization of the legal order
and that the production generated by this objective often leaves much to be desired.*
However, within the law schools of the Global South are nodes that meet high

academic standards and that distance themselves radically from the various formalist
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traditions found in the countries where they are located. In Latin America we can
mention, for example, research groups within the law schools of the Fundagao
Getulio Vargas and University of Sdo Paulo in Brazil, the University of the Andes
and the National University in Colombia, ITAM and the Autonomous University of
Mexico, and the Catholic University and Diego Portales University in Chile;* in
Africa, nodes in the law schools at the University of Cape Town and University of
the Witwatersrand in South Africa, American University-Cairo in Egypt, and the
University of Nairobi in Kenya; in Asia, groups of scholars within the law schools at
the National University of Taiwan, the National University of Seoul, and the
University of Delhi; and in Eastern Europe, networks of academics within the law
schools of the University of Eastern Europe and Warsaw University. Similarly, there
are legal intellectuals and individual cases whose production is of the highest quality.

Consider, for example, Carlos Santiago Nino, Albie Sachs, and Upendra Baxi.

These universities and scholars have often been engines of innovative
research projects and legal publications. They have also explicitly and continuously
criticized legal formalism and the epistemological dependence that weakens many of
the region’s legal communities.* But these examples, purely declarative, simply
illustrate the general argument. They are not meant to weigh and evaluate the totality
of legal academia in the Global North and South. They are only intended to
demonstrate the weakness of the argument that homogenizes legal academia in the

Global South at a low level and the academia of the Global North at a higher one.
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These factors and rules also ignore the fact that the Global South has indeed
formulated rich and valuable rules, theories, and doctrines. The jurisprudence of the
Colombian Constitutional Court on social and economic rights,* the Brazilian
doctrine of the social function of property,* and the contributions of Latin American
lawyers like Alvaro Alvarez and Carlos Calvo to the creation of international law*’
and Mexican labor law, are just a few examples of complex legal products created in
the region. The jurisprudence of the South African Constitutional Court on the use of
comparative and international law for interpreting the South African Constitution and
the Indian Supreme Court’s Public Interest Litigation movement are two other
examples of innovative legal products created in the Global South. Finally, the
contributions to the history of international law and the law of the sea by R. P. Anand,
the rich and complex Islamic legal tradition of countries like Egypt and Pakistan, the
scholarship on duties and the rights of people written by African legal academics, and
the intersections among Buddhism, Hinduism, and law illustrate the multifaceted and

valuable contributions of the Global South to law.

The foregoing arguments and rules also obscure the fact that legal formalism
has not been the only concept of law present in the many legal communities that exist
in the Global South.” The concepts of law offered by legal positivism,* the free
school of law,” and contemporary sociology of law,”’ among others, have also been a
part of Latin American legal consciousness. In many Asian countries, a Confucian
concept of law has been influential.”* In North Africa, the legal imagination has been

shaped, partially, by an Islamic concept of law. Within the Global South academy,
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there is a great diversity of views working to understand, evaluate, and transform
legal phenomena. Finally, it is important to indicate that, within the Global North
legal academy, there are some sectors interested in the law created by other political
communities. The Global Law Programs or the Comparative or Transnational Law
Centers of universities like New York University (NYU),” Yale,** Harvard,>
Georgetown,” Michigan,”” Cornell,” Duke,” Virginia,* Columbia,’" and Texas®
show the interest that already exists in such a field.® The increasing number of
European comparative and transnational law journals also makes explicit the interest

in some Western European quarters for what happens beyond its borders.*

Nonetheless, the conversation about modern law, and particularly about
modern constitutionalism, is still too much centered in the Global North. The number
of participants in this conversation should be increased, the doors of the places where
this dialogue takes place should be opened to more southern interlocutors, and the
default attitude toward the law of the Global South should be changed. Of course, |
am not arguing that the legal products of the legal Global South should be valued
because of their origin. This would promote an inverted application of the production
well and protected geographical indication assumptions that I presented above. This
would also obscure the deficiencies and shortcomings of the law of the Global South.
Nor am [ arguing in favor of a paternalistic attitude toward the law of the Global
South. I am not arguing that Global South legal scholars and legal products should a
priori be considered valuable participants in the conversation. Each legal product

should be evaluated on its own terms to determine its originality and worth.
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However, I do argue that a mindset that closes the door to all Global South legal
materials or that opens it for paternalistic reasons is unjustifiable. There is no good

reason for this kind of epistemic arrogance.

A 1. Three Courts from the Global South
The Indian Supreme Court, the South African Constitutional Court, and the

Colombian Constitutional Court have been among the most important and creative
courts in the Global South. In Asia, Africa, and Latin America, these courts are
widely seen as activist tribunals that have contributed (or attempted to contribute) to
the structural transformation of the public and private spheres of their countries.®
These courts’ jurisprudence has dealt with problems that are important for and
frequent in all contemporary liberal democracies. Issues about the interpretation and
protection of civil and political rights, for example, have been addressed regularly by
these three courts’ case law.* Yet these courts’ jurisprudence has also dealt with
problems that are specific to or have special importance in the Global South, and they
have done so through original and imaginative legal theories and political strategies.
Issues related to political violence, poverty, and the consolidation of the rule of law
have been an important part of these Courts’ jurisprudence. These Courts, for
example, have decided cases about the rights of internally displaced people,®” how to
recognize and accommodate adversary religious minorities,” the justiciability of
social and economic rights in contexts with high levels of poverty,” and the limits

that Congress has for amending the Constitution in innovative and appealing ways.”
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The jurisprudence of these three Courts certainly moves within and is
supported by modern constitutionalism’s basic rules and principles. These Courts use
and comply with modern constitutionalism’s grammar. Consequently, as happens
with all courts, many of the cases that they decide are doctrinally unimportant — they
merely reiterate standard interpretations of rules and principles. In many of these
cases, furthermore, these three Courts replicate arguments offered by the
jurisprudence of the dominant institutional and academic interpreters of modern
constitutionalism, such as the Supreme Court of the United States and the European
Court of Human Rights.”' However, some of the interpretations offered by these
Courts present modern constitutionalism’s basic components in a new light, or at
least rearrange them in novel ways. The jurisprudence of these three Courts,
therefore, has something to contribute to the ongoing global conversation on
constitutionalism. It might be worthwhile to examine and criticize the jurisprudence
of these three Courts. Constitutional law scholars and other participants in this
dialogue would discover, for example, interesting ways of interpreting the principle
of separation of powers,” appealing forms of interpreting the practical consequences
of connecting social and economic rights with the principle of human dignity,” and

powerful strategies to allow poor individuals access to justice.™

This exercise would generate some benefits. On the one hand, interpreters
might use some of the tools formulated by these Courts, in appropriate
circumstances, to understand or attempt to solve legal and political issues within their

polities. On the other hand, it might allow interpreters to understand their own
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constitutional systems more clearly or in a new light. In many cases, legal transplants
are not possible. A functionalist approach to comparative law might not be useful in
certain cases:”” There might be substantial differences between legal systems; the
political, economic, and cultural context might be too dissimilar; or the legal
institutions of one country might be interpreted by other countries as morally or
politically questionable.”” However, by comparing our constitutional system to
others’, we might be able to refine the understanding of who we are.”” Through
understanding the other, we might be able to better comprehend our own legal and
political community. The “other” can be a mirror in which we can find a more
accurate image of ourselves. A precise understanding of the other’s constitutional

arrangements might be useful to comprehend our own constitutional institutions.

Colombia, India, and South Africa are very different countries. It might be
argued then that to compare their highest courts would not be useful; the exercise
would not render many profits. The “cases” under examination would run parallel to
each other, not intersecting at any point. Geographically, economically, and
culturally, there are important dissimilarities among these countries. For one, they are
located on three different continents. The size and importance of their economies
vary widely. Colombia’s gross domestic product (GDP) in 2010 was nearly
US$288.2 billion,” India’s was over US$1.7 trillion,” and South Africa’s was about
US$363.7 billion.* In Colombia, the majority of the population is Spanish-speaking®'
and Catholic,** whereas in India, the majority of the population speaks Hindi and

professes Hinduism.* In South Africa, Zulu is the most common language spoken at
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home but English is the dominant language in government and the media.*
Christianity is the dominant religion in South Africa.® Colombia’s legal system,
moreover, belongs to the civil law tradition,* India’s to the common law tradition,"’
and South Africa’s is a mixture of the civil law and common law traditions.® The
institutional and contextual differences among these three countries are certainly

many.

The three countries, however, have some important similarities. All three are
liberal democracies in the process of consolidation, their levels of inequality are
some of the highest in the world, their history has been marked by political violence,
and their cultural diversity is notable. Likewise, these three countries have legitimate
and activist constitutional or supreme courts that have addressed these political,
economic, and cultural issues in rich and complex ways. In these three countries, the
constitutional courts have played an important role in the protection of the rule of law

and the realization of individuals’ constitutional rights.

The constitutions of Colombia, South Africa, and India are structured around
liberal democratic values.” The idea that human beings are autonomous and equal
individuals is central to these constitutions. The worth of all persons is a function of
their humanity. Human dignity is a fundamental value in these three countries’ legal
systems.” These constitutions also contain a wide Bill of Rights that includes civil
and political rights, social and economic rights, and collective rights.”" All these
rights are understood as fundamental tools for the protection of autonomy and

equality. The constitutional frameworks of these three countries also include the
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principle of separation of powers and a system of checks and balances that limit the
power that can be concentrated in each branch of government. Additionally, the
constitutions of Colombia, India, and South Africa are committed to democracy, and
therefore to the idea that the government should be held accountable through
multiparty, open, and regularly organized elections. Finally, the constitutions of these
three countries establish that economic relations should be organized in the form of a

market economy.

The constitutional commitment to liberal democracy has not yet been
completely realized in Colombia, India, or South Africa. Political violence has
created serious obstacles to its consolidation. In Colombia, the armed conflict
between leftist guerilla groups and the government, fueled by drug trafficking, has
ravaged the country for more than four decades. In India, the violence between
Hindus and Muslims has weakened the polity since independence. And in South
Africa, the apartheid system and the struggle against its formal and informal rules

have caused tremendous unrest.

The weakness of these three countries’ political systems is also linked to
economic matters. The promises of economic justice and prosperity for all made by
the 1991 Colombian Constitution, the 1996 South African Constitution, and the 1948
Indian Constitution have not been realized. Colombia’s Gini coefficient is 0.578,
India’s is 0.368, and South Africa’s is 0.65.”> The percentage of the population
currently living under the poverty line in Colombia is 45.5 percent, in India 25

percent, and in South Africa 50 percent.” The levels of unemployment in 2011
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reached 11.2 percent in Colombia, 9.8 percent in India, and 23.9 percent in South
Africa. Poverty and inequality, no doubt, limit the legitimacy and stability of these

three countries’ political system.

Similarly, the appropriate recognition and accommodation of these three
countries’ cultural minorities is an aim that has not been achieved. The levels of
discrimination against cultural minorities are still high. The result has been religious
unrest, political violence, and the alienation and marginalization of many individuals
and groups. Cultural minorities’ rights are still very much paper rules in these
countries. Yet the cultural diversity that characterizes Colombia, India, and South
Africa is also one of their great assets. In Colombia, there are eighty-seven
indigenous communities that speak thirty-four different languages.’* There are
vibrant, culturally diverse black communities on the Atlantic and Pacific coasts, and
the Roma people have a small but strong presence in the country.” Small European
and Middle Eastern communities enrich (and have historically enriched) Colombia’s
culture. In India, Hinduism, Buddhism, Jainism, Christianity, Zoroastrianism, and
Sikhism have a significant number of followers.” The Muslim population, at around
149 million, constitutes the second largest Muslim community in the world. In India,
630 Scheduled Tribes are recognized by the state. Linguistically, India is similarly
rich: 114 languages are spoken by more than 10,000 persons, and more than 1 million
persons speak 14 of these languages.®” In South Africa, 79 percent of the population
is black, 8.9 percent colored, 2.5 percent Indian or Asian, and 9.6 percent white.”

The black population is divided into four major ethnic groups: Nguni, Sotho,
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Shangaan-Tsonga, and Venda. South Africa recognizes eleven official linguistic
communities. Cultural diversity is, surely, a salient component of the past, present,

and future of Colombia, India, and South Africa.

The similarities among these three countries — consolidating liberal
democracies, political violence, high levels of inequality and poverty, and cultural
diversity — are notable. However, these are characteristics that they share with other
countries of the Global South. What makes these three countries relevant and
attractive for a comparative constitutional law analysis is that they have legitimate,
creative, and regionally prestigious constitutional courts that have addressed the
foregoing common issues. These three Courts have contributed to understanding and
confronting the challenges that these matters create. Surely, the jurisprudence of
these Courts has dealt with many other issues. However, their case law has been
particularly interesting and innovative when dealing with the many dimensions that
compose these key subjects. If this is true, several interesting questions should be
raised and answered: What are the contributions that these Courts have made to the
understanding, development, or transformation of modern constitutionalism? Are the
Colombian Constitutional Court, the Indian Supreme Court, and the Constitutional
Court of South Africa slowly creating a constitutionalism of the Global South? If so,
what are the differences and similarities between this emerging constitutionalism and
mainstream, Global North, constitutionalism? Is a constitutionalism of the Global

South needed?
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These questions cannot be answered in this book. They are too broad,
complex, and difficult. They should be addressed collectively, as part of a long-term
comparative law project and within the ongoing global conversation on
constitutionalism. Nevertheless, Constitutionalism of the Global South does address
some issues directly related to these questions. The book aims to open the discussion
about the jurisprudence of the Constitutional Court of Colombia, the Indian Supreme
Court, and the South African Constitutional Court. The chapters gathered in this book
explore the jurisprudence of these courts on three matters: social and economic
rights, cultural diversity, and access to justice. These three topics are directly related
to poverty and inequality, political violence, cultural minorities, and the consolidation
of the rule of law — issues that are fundamental in these three countries. The book
also aims to bridge the gap that exists between the Global South and Global North on
constitutional matters. Finally, it aims to make explicit the need to widen the number

of authoritative interpreters of modern constitutionalism.

A 2. The Structure of the Book

The book is divided into three sections: social and economic rights, cultural diversity,
and access to justice. These issues have been central to the jurisprudence of the
Colombian Constitutional Court, the Supreme Court of India, and the South African
Constitutional Court. Each section is composed of three chapters, one written by a

Colombian, one by an Indian, and one by a South African scholar.

The first section of the book, “Socioeconomic Rights,” begins with a chapter

by David Bilchitz. In Chapter 1, he explores the relationship among distributive
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justice, social and economic rights, and the Constitutions of South Africa, India, and
Colombia. His line of argumentation can be divided in three parts. First, he argues
that there is an important difference between these three Constitutions and the
Constitutions of the Global North: while the former emphasize social and economic
rights, the latter emphasize liberties. Bilchitz contends that the Constitutions of
Colombia, India, and South Africa are especially committed to substantive equality —
although they also recognize and value autonomy. Second, he analyzes the role that
the Constitutional Court of South Africa, the Supreme Court of India, and the
Constitutional Court of Colombia have had (and should have) in enforcing social and
economic rights, grounding his analysis in the particular political, economic, and
social conditions of each country. Bilchitz indicates that these Courts have played
and should continue to play an important role in protecting the individual’s right to
equality. Without real access to material resources, the distributive justice aims
pursued by the Constitutions of South Africa, India, and Colombia would not be
achieved. These Courts, Bilchitz argues, have stepped up to protect the social and
economic rights of all members of the polity; the work of these Courts is especially
significant given the weaknesses that the legislative and executive branches have in
these three countries. Third, Bilchitz studies the jurisprudence of the Constitutional
Court of South Africa, the Supreme Court of India, and the Constitutional Court of
Colombia on social and economic rights. He examines the legal theories and political
strategies used by these Courts to give content to and, ultimately, to realize these

rights. Bilchitz concludes that the jurisprudence of these Courts — although
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promising, insofar as it has given new content to the principle of separation of
powers and formulated novel remedies and procedures to enforce social and

economic rights — has not yet created a true constitutionalism of the Global South.

Shylashri Shankar writes the second chapter of this section. In Chapter 2, she
argues that political commentators and scholars argue both that the Supreme Court of
India is an activist and a nonactivist tribunal. To support both of these views,
academics and political observers usually appeal to the Court’s jurisprudence on
social and economic rights. For some, the fact that the Court has transformed
directive principles (nonenforceable social rights) into judicially enforceable
fundamental rights shows the activist character of the Court. For others, the fact that
the Court has reached agreements with the executive branch to protect the status quo
and has not really enforced social and economic rights provides evidence of the
nonactivist character of the Tribunal. However, Shankar contends that both
approaches are wrong; they are based on fuzzy concepts of “activism.” Shankar
argues that a Court can be called “activist” only when it violates the borders of the
legislature’s and executive’s jurisdictions. Shankar also notes that an analysis of the
Court’s jurisprudence on health and education rights between 2006 and 2011 shows
that the Court has been neither strictly activist nor strictly nonactivist. What an
analysis of the Supreme Court of India’s jurisprudence on health and education rights
does show is that it has transformed itself into a negotiator between the state and its
citizens. Shankar argues that the Court has assumed the role of an embedded

negotiator in order to realize social and economic rights. In Shankar’s interpretation,
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the Court’s jurisprudence clarifies the content of the rights — creating no new duties
in the process — and facilitates a dialogue between the state and its citizens

concerning the ways in which social and economic rights should be realized.

The first section of the book ends with the chapter written by Libardo Ariza.
In Chapter 3, Ariza examines the unconstitutional state of affairs (USOA) doctrine
formulated by the Colombian Constitutional Court. This doctrine can be used to stop
massive and systematic violations of fundamental rights caused by an institutional
blockage. This doctrine, which has been used to address the situation of the millions
of internally displaced people in Colombia (among other things), has been widely
considered as progressive by constitutional law scholars for two reasons. On the one
hand, it has allowed the Court to distance itself from a traditionally functional
interpretation of the principle of separation of powers. The Court, therefore, has been
interpreted as an institution that is willing to cross the borders that determine the
jurisdictions of the executive and legislative branches in order to protect the Bill of
Rights. On the other hand, the USOA doctrine shows the Court’s commitment to the
enforcement of social and economic rights — a key issue in a country plagued by
inequality and poverty. However, Ariza argues that this doctrine has been problematic
when applied to the prison system. Ariza argues that, in this case, the USOA has not
helped to stop the systematic violation of prisoners’ rights and has instead helped the
implementation of neoliberal punitive perspectives that focus on the construction of
more prisons and increasing mandatory minimum terms in prison. The slow

implementation of social and economic rights that the USOA doctrine allows by
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sponsoring a traditional interpretation of these rights, Ariza argues, collides with the
inhumane conditions in which inmates are forced to live within the Colombian prison

system.

The second section of the book, “Cultural Diversity,” begins with a chapter by
Cathi Albertyn. In Chapter 4, she explores the tension between customary law and
gender equality that cuts across the South African Constitution, and she also
evaluates the jurisprudence developed by the South African Constitutional Court’s
jurisprudence in response to this tension. Albertyn explores the strengths and
weaknesses of the Courts’ main argument in the relevant case law: that the concept of
living law and custom should solve the conflicts between cultural diversity and
individual rights. She argues that the Courts’ approach has rightly protected gender
equality, but has not always properly recognized and accommodated cultural
diversity. Albertyn argues against a universalist interpretation of the South African
constitution, which would impose liberal values across all cultures. Instead, she
argues for an interpretation that gives priority to deliberation and that balances
cultural diversity, on the one hand, and autonomy and equality, on the other. For
Albertyn, this aim is achievable if we accept that cultures are entities in constant flux
and are susceptible to different interpretations, and that liberal values are open-
textured norms that can reasonably be given different contents. Cultures, she notes,
are contested, flexible, and permeable. Liberalism, she also points out, is not a
monolithic, unidimensional political philosophy; liberal values, Albertyn contends,

are both disputed and capable of change. These arguments, together with a contextual
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approach that takes into account the particular characteristics of each conflict, will
probably attain, Albertyn argues, an adequate balance of the constitutional values that

constitute this conflict.

Grupeet Mahajan, in the second chapter of this section, explores the Indian
Supreme Court’s jurisprudence on freedom of religion. In Chapter 5, she argues that
the Court has tried to protect religious diversity by balancing the interests of religious
minorities and majorities, as well as the interests of the community and the
individual. The Court, Mahajan states, has not favored an approach that gives priority
to the Hindu religious majority, nor has it valued the individual over religious
congregations. The Court has tried to balance interreligious equality with diversity
and autonomy, while at the same time balancing individual equality with cultural
diversity. Throughout this process of balancing competing values, the Court has taken
into account the particularities of each case, the consequences of its decisions, public
order issues, and religious history and practices. The Court, from Mahajan’s
perspective, has also moved beyond interpreting the law to interpreting sacred texts
and has ruled in favor of state intervention on decisions made by religious
organizations. The Court, in Mahajan’s interpretation, has thus become a peacekeeper
among competing religious creeds — Hinduism, Islam, and Christianity — and the

protector of a democratic and stable India.

In the last chapter of this second section (Chapter 6), Daniel Bonilla
Maldonado analyzes the Colombian Constitutional Court’s jurisprudence on the right

to prior consultation. This jurisprudence, in Bonilla’s perspective, explores the
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tension between cultural diversity and cultural unity that structures the Colombian
1991 Constitution. In particular, the relevant case law examines the tension between
cultural minorities’ self-government rights and the principle of political unity. Bonilla
Maldonado divides the jurisprudence of the Court into three stages and critically
examines their philosophical foundations. In the first stage, the Court defines the
characteristics that give structure to the right to prior consultation and formulates the
criteria that should guide its development; in the second stage, the Court determines
the rules that should govern the consultation of legislative and administrative
measures that directly affect cultural minorities; in the last stage, the Court reiterates
the first two stages of its jurisprudence, but rules that the right to prior consultation
includes cultural minorities’ right to veto the decisions made by the state when these
decisions put at risk their survival as distinct cultural communities. Bonilla
Maldonado argues that the Court’s jurisprudence on the right to prior consultation
can be supported by appealing to three philosophical models: multicultural liberal
monism, procedural liberal monism, and multicultural liberal pluralism. Bonilla
questions the first two models and states that the third one offers a better
interpretation of the right to prior consultation. This model appeals to a pluralistic
structure of the state, as well as to intercultural equality, corrective justice, self-
government rights, and cultural integrity in order to justify and give content to the

right to prior consultation.

The third section, “Access to Justice,” begins with a chapter by Jackie

Dugard. Chapter 7 is structured around the following question: Has the Constitutional
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Court of South Africa become a voice for the poor? Dugard, assuming what she calls
a pro-poor approach, argues that this has not been the case. The Court, on the one
hand, has not opened a dialogue with the citizenry — particularly with the South
African poor. The Court, Dugard states, has not allowed poor South Africans to gain
direct access to justice, and, when they do arrive before the Court, poor individuals
and groups have often faced important jurisprudential obstacles to receiving
protection for their rights and interests, such as a weak interpretation of the right to
legal representation. On the other hand, the Court has not been willing, Dugard
argues, to enforce robustly social and economic rights. This is particularly
problematic, Dugard indicates, given the history of oppression and the structural
poverty that negatively affects the majority of South Africans. As a consequence,
Dugard contends, the South African Constitutional Court is increasingly losing
legitimacy and becoming an isolated and distrusted institution among poor South

Africans.

Menaka Gurusmany and Bipin Aspatwar are the authors of the second chapter
of this section. In Chapter 8, Gurusmany and Aspatwar explore the Supreme Court of
India’s jurisprudence on access to justice. The authors analyze the celebrated Public
Interest Litigation Movement led by the Indian Supreme Court and examine the
Court’s flexible interpretation of standing rules. The Court’s jurisprudence on the
right to access to justice, the authors argue, has opened the Court’s door to many poor
and vulnerable sections of the population, including prisoners, women, and members

of cultural minorities. The so-called epistolary jurisdiction, for example, has allowed
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common citizens to get to the Court and to establish a dialogue with the Supreme
Tribunal. However, the authors also argue that, although the flexible interpretation of
locus standi has been widely applied by the Court in major constitutional cases where
the public interest is clearly at stake, it has not been applied by the Court in ordinary
cases. In these cases, the Court has formulated a more rigid interpretation of standing
rules, with negative consequences for both individual litigants and constitutional

justice in general.

Manuel Iturralde, in the third and last chapter of this section (Chapter 9),
explores the Colombian Constitutional Court’s jurisprudence on access to justice. In
particular, Iturralde examines the Court’s flexible interpretation of the tutela legal
action and the actio popularis. The first action has allowed common Colombians to
protect their fundamental rights through a fast, cheap, and uncomplicated legal
process. This legal action can be, in principle, brought before any judge in the
country to protect a fundamental right from an act or omission of the administration.
The second action has allowed common citizens to protect the coherence of the legal
system and exercise control over the executive and legislative branches. This legal
action allows any citizen to question the constitutionality of almost any law before
the Constitutional Court. Iturralde also analyzes the ways in which social
organizations and legal clinics have used these legal actions and the Court’s
jurisprudence on access to justice to promote the protection of the rights of
vulnerable and discriminated-against sectors of the population. Finally, Iturralde

studies the serious conflicts that the Constitutional Court’s access to justice
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jurisprudence has created with the Supreme Court and the State Council. In this
analysis, Iturralde uses a sociolegal approach that utilizes Bourdieu’s concept of the

legal field.
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